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STATEMENT OF QUESTIONS PRESENTED 


1. Whether a defendant and third-party plaintiff, (appellant herein) 


inan action brought in the District of Columbia for damage to property 
may effect service of a third-party complaint on a non-resident partner- 
ship pursuant to the Federal Rules of Civil Procedure to enforce against 
it the right of contribution by serving its agent within the District of 


Columbia. 


2. Whether appellant engaged by the District of Columbia to per- 
form work in accordance with plans and specifications prepared by ap- 
pellees, may effect service on appellees for a claim arising out of the 
subject matter of appellee's contract with the District of Columbia for 
said plans, by serving appellee's designated attorney for process in 
accordance with the process provision of said contract when such process 
provision provides that said attorney is irrevocably designated as lawful 
attorney for appellees for the purpose of receiving service of all notices 
and processes issued by any court in the District of Columbia as well 
as service of all pleadings and other papers, relating to any action or 
legal proceeding arising out of or pertaining to their contract or work 
required or performed thereunder. 





UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit _ 


No. 13, 791 


KENNY CONSTRUCTION COMPANY, INC., 
a corporation, 


Appellant 


Vv. 


HERSCHEL H. ALLEN, et al., 


Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JURISDICTIONAL STATEMENT 


This is an appeal from anorder of the United States District Court 
for the District of Columbia granting appellees motions to quash ser- 
vices of process issued to them on May 1, 1956 and served upon Mason 
Armstrong, agent, and on September 27, 1956 and served upon Walter F. 
Bramhall, Clerk of the Municipal Court for the District of Columbia. 


The jurisdiction of the District Court was founded upon the pro- 
visions of Title 11, Secs. 305 and 306 of the Code of Laws of the 
District of Columbia, 1951 Edition. 


Jurisdiction of this Court is founded upon the provisions of Title 28, 
Sec. 1291, United States Code. 





STATEMENT OF THE CASE 


Greenway, Inc., a corporation, plaintiff below, owns and operates 
an apartment development, located at East Capitol Street and Minnesota 
Avenue, N.E., Washington, D.C. It instituted suit for damages against 
Kenny Construction Company, appellant herein, third-party plaintiff 
below, and the District of Columbia, hereinafter referred to as the 
District, alleging damages to its property occasioned by the performance 


of certain construction work along East Capitol Street. 


The complaint, in substance, alleges negligence on the part of the 
District in adopting a plan that was inherently dangerous in that it called 
for excavation, at a great depth, so close to plaintiff's buildings as to 
cause damage thereto from subsiding earth; it alleges that appellant, 
as Contractor, was negligent in conducting said excavation. (Joint App. 
1-5). 


The aforementioned plan, which called for construction of a de- 
pressed highway under Minnesota Avenue, N.E., and a trunk sewer, 
specifically known as East Capitol Street Extension, 19th Street to 
Stoddard Place [Federal Aid Project No. F 42 (8)], Contract No. 5, 
was prepared, designed and defined by consulting engineers engaged 
by the District, Herschel H. Allen, et al., a Baltimore partnership, 
appellees and third-party defendants below (hereinafter sometimes 
referred to as "Consultant" in accordance with the terminology of said 
contract). (The material portions of said contract appear in Joint App. 
18-25). 


Appellant, subsequent to the completion and submission to the 
District of Columbia of the aforementioned plans and specifications by 
appellees, was engaged by the District of Columbia to construct the 
work in accordance therewith. 
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During the construction process of this highway facility, plaintiff 
Greenway, Inc. filed suit and appellant, subsequent to service of 


process on it, filed a motion to bring in appellees as third-party 
defendants. (Joint App. 5). By ex parte order, dated April 27, 1956, 

it was ordered that appellees be made a party to the action below. (Joint 
App. 6). 2 


On May 1, 1956, Mason G. Armstrong, business agent and 


representative of appellees in the District was served with appellant's 
third-party Summons and complaint, whereupon appellees filed a 
motion to quash this service of process or, in the alternative, for a 
more definite statement. (Joint App. 12-13). : 


Subsequent to the issuance of this process, it was learned that the 
Clerk of the Municipal Court for the District of Columbia, (the present 
Clerk is Walter F. Bramhall) was designated by agreement between 
appellees and the District as the true and lawful attorney for appellees 
for service of all process "arising out of or pertaining to" the contract 
between appellees and the District, or "work required or performed 
thereunder." 


On September 28, 1956, at appellant's instance, summons and 
third-party complaint issued to each appellee, were served upon 
Walter F. Bramhall, Clerk of the Municipal Court for the District of 
Columbia (Joint App. 33), whereupon he transmitted the same by 
registered mail to appellees at their Baltimore address and thereafter 
executed and filed an affidavit of mailing. (Joint App. 15) 


Appellees filed a motion to quash this service also (Joint App. 
16-17). Both motions to quash were heard on January 25, 1957 in 
the United States District Court for the District of Columbia, and 
were granted. An order was issued in accordance therewith (Joint 
App. 31-32). | 


This appeal follows. 





. te ee 


RULES INVOLVED 


Rule 4 (d) (3) of the Federal Rules of Civil Procedure: 


"(d) Summons: Personal Service. The summons ’ 
and complaint shall be served together. The plaintiff 
shall furnish the person making service with such copies 
as are necessary. Service shall be made as follows: 


x * * *£ * * 


(3) Upon a domestic or foreign corporation 
or upon a partnership or other unincorporated 
association which is subject to suit under a ¥ 
common name, by delivering a copy of the 
summons and of the complaint to an officer, a 
managing or general agent, or to any other agent 
authorized by appointment or by law to receive 
service of process and, if the agent is one authorized 
by statute to receive service and the statute so re- 
quires, by also mailing a copy to the defendant." { 


ay 


Rule 14 (a) of the Federal Rules of Civil Procedure: 


(a) When Defendant May Bring in Third Party. Before 
the service of his answer a defendant may move ex parte or, > 
after the service of his answer, on notice to the plaintiff, 
for leave as a third-party plaintiff to serve a summons and 
complaint upon a person not a party to the action who is or 
may be liable to him for all or part of the plaintiff's claim 
against him. If the motion is granted and the summons and 
complaint are served, the person so served, hereinafter 
called the third-party defendant, shall make his defenses 
to the third-party plaintiff's claim as provided in Rule 12 
and his counterclaims against the third-party plaintiff and 
cross-claims against other third-party defendants as pro- 
vided in Rule 13, The third-party defendant may assert 
against the plaintiff any defenses which the third-party 
plaintiff has to the plaintiff's claim. The third-party 
defendant may also assert any claim against the plaintiff 
arising out of the transaction or occurrence that is the 
subject matter of the plaintiff's claim against the third- 
party plaintiff. The plaintiff may assert any claim against 
the third-party defendant arising out of the transaction or 








4) 


occurrence that is the subject matter of the plaintiff's 
claim against the third-party plaintiff, and the third- 
party defendant thereupon shall assert his defenses 

as provided in Rule 12 and his counterclaims and cross- 
claims as provided in Rule 13. A third-party defendant 
may proceed under this rule against any person not a 
party to the action who is or may be liable to him for 
all or part of the claim made in the action against the 
third-party defendant. As amended Dec. 27, 1946, 
effective March 19, 1948." 


Rule 17 (b) of the Federal Rules of Civil on ee 


"(b) Capacity to Sue or Be Sued. The capacity of an 
individual, other than one acting in a representative 
capacity, to sue or be sued shall be determined by the 
law of his domicile. The capacity of a corporation to 
sue or be sued shall be determined by the law under 
which it was organized. In all other cases capacity 
to sue or be sued shall be determined by the law of the 
state in which the district court is held, except (1) that 
a partnership or other unincorporated association, which 
has no such capacity by the law of such state, may sue 
or be sued in its common name for the purpose of enforcing 
for or against it a substantive right existing under the 
Constitution or laws of the United States, and (2) that 
the capacity of a receiver appointed by a court of the 
United States to sue or be sued in a court of the United 
States is governed by Title 28, U.S.C., Secs. 754 and 
959(a). As amended Dec. 27, 1946, and ete 29, 1948, 
effective Oct. 20, 1949." : 


STATEMENT OF POINTS 

1. With respect to service of process issued to Mason G. 
Armstrong; the decisions in Fennell v. Bache, 74 U. S. App. D. C. 
247, 123 F. 2d 905, relied on solely by the Court below as a basis for 
granting the motion to quash (Joint App. 37-38) and Matson v. Mackubin, 
61 U. S. App. D. C. 102, 57 F.2d 941, which announced the rule in the 
District of Columbia respecting service of process on a non-resident 
partnership, are distinguishable from the instant case in that they are 
original proceedings involving local causes of action arising under local 
common law, and hence not controlling with respect to the Federal 
right of impleader. | 
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2. With respect to the service of process issued to Walter F. 
Bramhall, the Clerk of the Municipal Court for the District of Columbia, 
the Court below erred in holding that the process provision in the 
contract between the appellees and the District was for the benefit of 
the District only, for said Clerk was appointed as lawful attorney for 
service of process for all claims arising out of said contract or 
pertaining to it, and appellant's claim against appellees is one arising 


out of or pertaining to said contract. 


SUMMARY OF ARGUMENT 
Service on Mason G. Armstrong 


The decision in Fennell v. Bache, supra, was deemed by the 
Court below to be controlling in this case and was the sole basis for 
granting the motion to quash service of process on Mason G. 


Armstrong as local agent for the non-resident partnership. 


This case holds that the Federal Rules of Civil Procedure were 
not intended to change the law of the District of Columbia with reference 
to the capacity of partnerships and unincorporated associations to sue 
and be sued in the District of Columbia with respect to local causes of 
action arising at local common law. 


However, the substantive law involved in appellant's third-party 
claim, confers the right to contribution prior to judgment against it, 
and the means by which this right may be realized is provided in 
Federal Rule 14 (a) in conjunction with the process provision in Federal 
Rule 4 (d) (3). The right granted by Federal Rule 14 (a) to bring in 


"a person not a party to the action who is or may be liable to him for 
all or part of the plaintiff's claim against him", is a right which did 
not exist at common law and was not contemplated by this Court in 
Fennell v. Bache. The right of impleader under Federal Rule 14 (a) 
is a Federal right as distinguished from a right arising out of local 
law and therefore, as such, service on Mason G. Armstrong was 
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authorized by the Federal Rules of Civil Procedure and particularly 
by Rules 17 (b) and Rule 4 (d), (3), 28 U.S.C. A. following Section 723 c. 


Rule 17 (b) affords to a partnership the capacity to sue or be sued 
in its common name to vindicate a Federal right as distinguished from 
a local right. ! 


Hence, in a third-party proceeding wherein a right to contribution 
exists at local law, the means by which this right may be exercised 
includes the process provision of Rule 4 (d) (3). ! 


Service on Walter F. Bramhall, Clerk of the Municipal Court. 


The Clerk of the Municipal Court for the District of Columbia, 
was appointed as true and lawful attorney of appellees for receiving 
service of all notices and processes issued by any court in the District 
of Columbia relating to any action arising out of the contract between 
the District of Columbia and appellees or pertaining to their contract 
or pertaining to the work required or performed under their contract. 


Mr. Bramhall's authority to act as attorney for service of process 
is to be determined from the language used in Article 8, infra, of the 
contract between the District and appellees which created his agency. 


The grammatical and ordinary sense of the words in said article 
defines and circumscribes, in themselves, Mr. Bramhall's authority 
and there is no need to look beyond the instrument to determine the 
powers conferred therein. | 


Initially, plaintiff's claim below against appellant stems from 
property damage to its buildings alleged to have occurred as a result 
of faulty construction by appellant in the project for the highway 
facility. However, appellant's performance of this construction was 
in accordance with the plans of specification prepared and submitted 
by appellees to the District. These same plans which form a part of 
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the District's contract with appellees also form a part of appellant's 
contract with the District and were adopted by the latter. 


If a claim then pertains to these plans and legal proceedings are 
instituted in relation thereto, the Clerk of the Municipal Court is 


appellees’ attorney for receiving service of process in the event 


appellees are sought to be made parties. In this case, appellant's 


third-party claim against appellees for contribution alleges, as its 
basis, preparation of these faulty plans which when executed by 
appellant caused damage to plaintiff's building. Clearly then, 
appellant's claim pertains to the subject matter of appellees’ contract 
with the District of Columbia and therefore is within the purview of 


the process provision of Article 8. 


Mr. Bramhall, upon being served with the aforementioned third- 
party summons and complaint complied with the requirements of 
Article 8 and filed an affidavit of mailing in accordance therewith 
(Joint App. 15). Service of process on appellees, therefore, was 
perfected. 


ARGUMENT 


I. Service on Mason G. Armstrong, Managing Agent: 


1. Service of process ona managing agent of a non-resident 
partnership in the District of Columbia is sufficient to 
bring the partnership within the jurisdiction of the Court 
in a third-party proceeding. 

Plaintiff below chose as a forum for instituting his cause, the 
District of Columbia, and filed suit against the District of Columbia 
and appellant. Appellant, therefore, must defend this action here 
and under Federal Rule 14, it has the right to implead as a third-party 
defendant, one who might be jointly liable with it for the alleged 
damages sustained by plaintiff. 
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In the case of Knell v. Feltman, 85 U. S. App. D. C. 22, 174 F. 

! 2d 662, this Court stated that when a tort is committed by the 

concurrent negligence of two or more persons who are not intentional 

wrongdoers, contribution may be enforced, and that a joint judgment 
w against such tort feasors is not a prerequisite to contribution between 
- them. The Court also stated that contribution is not to be denied 
because the plaintiff neither asked for not obtained a judgment against 
third-party defendants, as the right of contribution cannot depend upon 
selection of defendants made by plaintiff. Therefore, appellant's 
right to contribution from appellees arose contemporaneously with the 
filing of this suit, and Federal Rule 14 clearly provides for the 
determination of this right in the present action. This right to implead 
is not a common law right. Such right is granted here by virtue of the 
Federal Rules of Civil Procedure. It is a Federal right. To enforce 
a Federal Right, a partnership or unincorporated association may be 
sued in its common name by service on its managing agent within the 
jurisdiction of the Federal Court. Federal Rule 17 (b); Mayflower 
Hotel Stockholders Protective Committee v. Mayflower Hotel 
Corporation, 73 F. Supp. 721, reversed on other gounds, 173 F. 2d 416, 
84 U. S. App. D. C. 275; Emerson v. National Cylinder Gas Co., (D. C. 
Mass., 1955) 131 F. Supp. 299. 


In this jurisdiction, Fennell v. Bache, and Matson v. Mackubin, 
supra, announce the rule that a partnership may not be served through 
its managing agent in the District of Columbia to bring it within the 
jurisdiction of the Court in a local cause of action arising out of local 
common law. The Bache case stressed that the Federal rules were 


not designed to change preexisting substantive law. 
@ 


The preexisting substantive law in this third-party action is the 
right of contribution among joint tort feasors which Federal Rule 14 
neither creates nor changes. It supplements or is an aid to that right 


by allowing its determination in the existing rather than a subsequent action. 
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Neither the Bache case nor the Mackubin case in dealing with 
local common law actions intended their holdings to restrict the 
Federal right of impleader nor did those decisions contemplate or 


anticipate this present situation and are therefore not controlling. 


Accordingly, the rule which does control this situation is Rule 17 
(b) of the Federal Rules of Civil Procedure, which provides: 


"Capacity to Sue or Be Sued. The capacity of an individual, 
other than one acting in a representative capacity, to sue or be 
sued shall be determined by the law of his domicile. The 
capacity of a corporation to sue or be sued shall be determined 
by the law under which it was organized. In all other cases 
capacity to sue or be sued shall be determined by the law of 
the state in which the district court is held, except (1) that a 
partnership or other unincorporated association, which has no 
such capacity by thelaw of such state, may sue or be sued in 
its common name for the purpose of enforcing for or against 
it a substantive right existing under the Constitution or laws 
of the United States, and (2) that the capacity of a receiver 
appointed by a court of the United States to sue or be sued in 
a court of the United States is governed by Title 28, U.S.C., 
Sections 754 and 959 (a). As amended Dec. 27, 1946, and 
Dec. 29, 1948, effective Oct. 20, 1949." 


2. Federal Rule 14 was designed to avoid multiplicity of suits 
and dispose of all controversies arising out of the same 


subject matter in one action. 


The purpose of the Federal Rules is to eliminate injustices 
resulting from the dismissal of actions on purely technical grounds. 
Rule 1, 28 U.S.C. A. Commentaries, pages 168, 169. The specific 
purpose of Federal Rule 14 is to minimize the number of law suits 
and avoid the necessity of two or more actions involving the same 


subject matter. Lichter v. Maryland Casualty Company vs. City of 


‘Detroit, 8 F. R. Serv. 14a, 11 Case 1(D.C. E. D. Mich. 1944). 


The Supreme Court has sanctioned liberality in construing these 
Rules and particularly Rule 14. In United States v. Yellow Cab (1951) 
340 U.S. 543, 556, 71S. Ct. 399, 407, Mr. Justice Burton stated: 
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"The availability of third-party practice is intended to 
facilitate, not to preclude, the trial of multiple claims 
which otherwise would be triable only in separate 
proceedings." 

If appellant were to await the final disposition of plaintiff's action 
here and then, should the plaintiff recover against it, commence pro- 
ceedings in Baltimore, Maryland, against appellees to enforce its 
right of contribution, such procedure would involve considerable 
delay, unnecessary expense and duplication of evidence. Rule 14 was 
designed specifically to obviate this cumbersome, expensive second 
proceeding. In determining the propriety of this service, great 


weight should be given to the intent of Congress in adopting this rule. 


In view of these considerations, the Court erred in granting 
appellee's motion to quash service on Mason G. Armstrong and further 
erred in holding that this case was controlled by the holding in the 
Bache case. 


Il. Service on Walter F. Bramhall, Clerk of the Municipal Court: 


1. The service of process upon the Clerk of the Municipal Court 
was valid under any reasonable construction of Article 8 of 
the Appellees’ contract with the District | 


The Clerk of the Municipal Court for the District of Columbia, 
was designated as true and lawful attorney for process for all claims 
which might arise out of or pertaining to the contract or the work to 
be performed thereunder by appellees. His authority as attorney for 
process is found in Article 8, below, of the contract between the 
District of Columbia Government and the appellees: 


"Article 8. Appointment of Attorney: 


a. Each of the partners constituting Consultant does 
hereby irrevocably designate and appoint the Clerk 
of the Municipal Court for the District of Columbia 
and his successors in office as the true and lawful 
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attorney for each and all of the said partners for 
the purpose of receiving service of all notices and 
processes issued by any court in the District of 
Columbia, as well as service of all pleadings and 
other papers, in relating to any action or legal 
proceedings arising out of or pertaining to this 
contract or the work required or performed 
hereunder. 


Each of the partners constituting the said Consultant 
expressly agrees that the validity of any service 
upon the said Clerk as herein authorized shall not 
be affected either by the fact that any of the said 
partners was personally within the District of 
Columbia and otherwise subject to personal 

service at the time of such service upon the said 
Clerk or by the fact that the Consultant or any of 
the said partners failed to receive a copy of such 
process, notice, pleadings or other papers so 
served upon the said Clerk provided the said Clerk 
shall have deposited in the United States mail, 
registered and postage prepaid, a copy of such 
process, notice, pleading or other paper addressed 
to the Consultant or to any of the partners 
constituting the said partnership engaging in the 
professional practice of engineering as 'J. E. 
Greiner Company’, at the address stated in this 
agreement." 


(Joint App. 23-24) 


The language used in the foregoing provision is clear and 
unambiguous. The grammatical and ordinary sense of the language 
employed by the contracting parties clearly defines the authority of 
the Clerk of the Municipal Court. Where the authority is granted in 


such clear and unambiguous terms, and is apparent from the ordinary 


_ meaning of the words used, there is no need to look beyond the four 
corners of the instrument to determine the powers conferred therein. 
Machem v. Yost, 54 App. D. C. 261, 296 F. 1008; McLaren Gold Mines 
v. Morton, 124 Mont. 382, 224 P. 24975; 2 Am. Jur. 35, Sec. 33. 


As evidenced by his affidavit (Joint App. 15), Mr. Bramhall 
accepted service of process issued by appellant to appellees with the 
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apparent belief that he was their true and lawful attorney for process, 
es as stated in Article 8 thereof. If it is determined that this apparent 
. belief was justified then the acceptance was proper and the appellees 
have been duly served. For, if an agent acts in accordance with what 
he reasonably believes to be the facts, although he acts erroneously, 
his act is authorized. Restatement of the Law of A of Agency, Vol. I, p. 107; 
2Am. Jur. 35-36, Sec. 33. 


The reasonableness of Mr. Bramhall's act can be determined 
from the meaning attached to the last phrase of Article 8 (a), following 
the authorization to him to receive service on behalf of appellees: 

"* * * in relating (sic) to any action or legal proceedings arising 


+ out of or pertaining to this contract or the work required or 
performed hereunder." (Underscoring supplied) (Joint App. 23) 


The words "relating" and "pertaining" are particularly significant. 
"Relate" is a synonym for "pertain" and Webster's Collegiate Dictionary, 
Fifth Edition, states that "pertain" is used often with extended signifi- 
cation in the phrase "pertaining to"; or "connected with"; or "relating 
to.” : 


The word "pertain" presupposes another subject matter. In 
other words, Mr. Bramhall's agency for service of process, extends 
outside of the contract between the District of Columbia and appellees 
and embraces matters which pertain to that contract. 


The Court, in In Re City of New York, 125 App. Div. 219, 109 
N.Y.S. 652, affirmed 192 N.Y. 569, 85N.E. 117, in interpreting the 
word "relate" in an Act "relating to" the acquisition of property by the 
City of New York, stated at p. 655, 109 N.Y.S.: . 


"An Act relating to a given thing does not convey the idea 
of an exclusive act. It relates to the thing, but this ir law 
presupposes some other provision of law governing the 
subject matter - to have ‘bearing or sii to pertain; 
to refer’ to quote Webster; * * *", 3 





14 
It is generally held that where a building contract refers to the 
plans and specifications and so makes them a part of itself, the contract 
and the plans and specifications are to be construed together in deter- 
mining the contract's terms and scope. 9Am. Jur. 11, Building & 
Construction Contracts Section 11. 


The plans which form the subject matter of District's contract 
with appellees are the same plans appellant followed in constructing the 
project and which form a part of its contract with the District. Each 
contract "pertains" to the other in that the District's contract with 
appellant was for the completion of a result contemplated by the District's 
contract with appellees, the highway facility. 








Claims arising out of the District's contract with appellant would, 
therefore, "pertain" to the District's contract with appellees. Plain- 
tiff's claim below, inasmuch as it arises out of the performance of 
appellant's contract with the District, "pertains" to the District's con- 
tract with appellees. A fortiori, appellant's third-party claim which has 
its basis in these very plans, or the subject matter of District's contract 
with appellees, "pertains" to that contract. 








$ 
It follows then that Mr. Bramhall acted in accordance with the ex- 


press authorization granted by Article 8 when he accepted service on 
behalf of appellees. 


2. Even if Article 8 of the contract is capable of more than one 
construction, this Court should adopt the construction that: 


(a) Will subject non-resident architects and contractors 


fo the jurisdiction of the courts of the District for the 4 
adjudication of claims arising from work improperly i 


or negligently performed which causes injury within 
the District. 


(b) Resolves any ambiguity as to the authority of the agent 
for service of process against those creating the agency. 
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(a) Sound public policy requires, where a municipal corporation, 
in the situation in which the District of Columbia finds itself in this case, 
invites non-resident engineers, architects and contractors to come into 
the jurisdiction to prepare plans, specifications or to perform work on 
the construction of public projects and facilities, that maximum protec- 
tion be afforded citizens of the municipality, or others also participating 
in work on the same project, against the torts of such non-resident 
causing damage to persons or property within the jurisdiction. Asa 
means of affording that measure of protection, the municipality has an 
affirmative obligation to make it as easy as possible for its citizens or 
others who have sustained damage, or who have rights flowing from 
such wrongful conduct on the part of the non-resident, i to have ready 
access to the courts of the jurisdiction to enforce claims arising from 
such wrongful conduct. One positive means available to the munici- 
pality is to make sure that the non-resident is made subject to service 
of process within the jurisdiction in suits arising to enforce such claims, 
in order to obviate the necessity of bringing such suits in jurisdictions 
otherwise remote with attendant expense and inconvenience to the 
claimant. | 


Recognition of these moral and practical considerations has in- 


fluenced the District of Columbia for many years to include as a standard 
provision in all of its contracts an agreement on the part of the archi- 
tect, engineer or contractor in public works contracts to designate a 
resident agent or attorney-in-fact to receive service of process in 
connection with all suits arising from relating to or in any way pertaining 
to the work to be performed. For a number of years, the standard pro- 
vision in District of Columbia contracts required the Clerk of the United 
States District Court for the District of Columbia to be designated as the 
attorney for the receipt of such process. In 1943 the Clerk of the 
Municipal Court was substituted as the agent for such service of process. 
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There is in this record (Joint App. 26) a copy of a letter from Hon. 
John Russell Young, then President of the Board of Commissioners of sas 
the District of Columbia, to Hon. George P. Barse, then Chief Judge + 


of the Municipal Court, dated June 23, 1943, with reference to the 
necessity for the change of the designation to the Clerk of the Municipal 
Court. Attention is called to the following excerpts from this letter as 


clearly indicative of the considerations underlying the "service of . 
process" provision and of the broad interpretation manifestly intended: F 
(Joint App. 28) sii 


"The Commissioners request your concurrence in the 
appointment of the Clerk of your Court, by virtue of a 
standard provision to be incorporated in all District “ 
of Columbia contracts, as the agent of the contractors He 
for the purpose of receiving service of all notices, pro- 
cesses and other papers in connection with legal proceed- 
ings pertaining to the particular contract or the work 
performed thereunder. 


* * eX KK KK * 


The validity of such service upon the Clerk of your Court 
will depend upon proof of the mailing of a copy of the pro- 
cess or other paper, by registered mail, postage prepaid, 
to the address of the contractor stated in the contract. Of 
course, the District of Columbia or any other person 


proposing to invoke this provision of the contract must 


provide your Clerk with necessary postage and registry 
fee. * * *" (Underscoring supplied) 


While the District of Columbia undoubtedly intended to enjoy the advan- 
tages of this provision, there is no thought, as indicated by the emphasized 
language of this letter, that the District of Columbia alone may avail 

itself of the services of the Clerk of the Court to receive process. "Any 
other person" who institutes legal proceedings pertaining to the contract 
or the work performed thereunder, is entitled toserve the same agent 

of the contractor. 


The above mentioned considerations of sound public policy re- 
quires this interpretation, and the parties to the contract, certainly as 
far as the District is concerned, clearly intended that the provision 
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should be given such interpretation. Had there been any intention to 
limit the use of the provision to the District only,words of limitation 
could easily have been employed to effectuate this intention. Lack of the 
words of limitation clearly indicate that only the more liberal construc- 
tion was intended, so that "any person", not only the District, would 
have available the use of the agent for service of process. 


(b) As stated, it would have been an easy matter for the appellees 
and the District of Columbia to have supplied words of limitation to 
Article 8, such as "between the parties hereto", or words of similar 
import, if that was their intention. No limitation having been expressed, 
the parties are bound by the provisions they actually employed to create 
the agency. This being a contract in which the public has an interest and 
to which the public has access, the equities of the situationdemand that 
the words used be given their usual and ordinary meaning, and the 
parties to the contract should be deemed as estopped from now asserting 
a different or secretly adopted meaning. : 


Apropos of this position, the Supreme Court in LeRoy v. Beard, 


8 How. (U. S.) 451, 12 L. Ed. 1151, in construing a power of attorney 
to sell lands and the extent of the authority conferred, stated, at page 


468 (8 How. ): 


"Because the person who deals with an agent is required 
like him to look to the instrument to see the extent of the 
power (7 Barn & Cress 278; 1 Peters 290); and, if it be 
ambiguous, so as to mislead them, the injurious conse- 
quences should fall on the principal for not employing 
clearer terms." 
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CONCLUSION 
This Court has before it two distinct services of process upon 

appellees, each effected in a different way and made upon different 
persons eachof whom arealleged to be the agent for appellees under 
distinct and different grants of authority. It is manifestly not neces- 
sary for this Court to determine, in order to reverse the Order of the 
District Court, that both services are good, if either of them is good. 


In deciding these questions, the over-all consideration should be 
that third-party practice was designed to eliminate the necessity of 
bringing two or more actions involving the same subject matter in order 
to conserve time, expenses and serve the convenience of the courts, 
counsel, parties and witnesses. The technical aspects of service of 
process, involved in this case, should be construed with liberality and 
in a light most favorable to appellant, consistent with the spirit and 
intent of third-party procedure. 


It is submitted, therefore, that this Court should now find, either: 

(a) that service of process upon Mason G. Armstrong, managing 
agent of appellees, is good, because the earlier decision of 
this Court in Fennell v. Bache, supra, does not control the 
exercise of a federal substantive right to third-party im- 
pleader under Rule 14 of the Federal Rules of Civil Pro- 
cedure, and a non-resident partnership sought to be impleaded 
under that rule may be served in the manner provided in 
Rule 17 (b) in conjunction with Rule 4 (d) (3) of the Federal 
Rules of Civil Procedure; or 

(b) that the service of process upon Walter F. Bramhall, Clerk 
of the Municipal Court, is good, because the grant of authority 
conferred upon him by express provision of the contract 
between the appellees and the District is to receive service 
of process in behalf of appellees in connection with all claims 
arising out of the contract, or relating or pertaining to the 
same. This provision should be given, if necessary, a 
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sufficiently broad interpretation to carry out not only the 
intent of the parties but in a manner consistent with the 
policy of subjecting appellees, as non-resident architects 
having performed work for a public facility in the District, 
to the jurisdiction of the courts of the District to redress 
claims arising by reason of alleged negligent performance 
of the work which caused harm within the District. 


By reason of all of which, it is respectfully submitted that the 
Order of the District Court quashing services of process should be 
reversed. : 

Respectfully submitted, 


JOHN WATTAWA 

1317 F Street, N. W. 
Washington, D. C. 

CHARLES E. PLEDGER, JR. 


JUSTIN L, EDGERTON 
912 Washington Building 
Washington 5, D. C. 
Attorneys for Appellant 
RANDOLPH C. RICHARDSON , 


JOHN F. MAHONEY, JR. 
512 Washington Building 
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5 22 [Filed February 24, 1956] 





GREENWAY, INC. 
a corporation, 
me Address: 3539 A Street, 8.E. 


3 Plaintiff, : 
vs. Civil Action No. 828-56 
v KENNY CONSTRUCTION COMPANY, : 
a corporation, 
Address: 3542 East Capitol Street; 
and 
DISTRICT OF COLUMBIA, 


a municipal corporation, 
Address: District Building, 


we eee ee lle ie ile lee i ee es Se” 


Defendants. 


COMPLAINT 
(DAMAGES TO PROPERTY) 


1. The amount in controversy exceeds three thousand dollars. 
($3, 000), and this Court has jurisdiction over this civil action. 


2. Plaintiff, Greenway, Inc., is a corporation duly organized 
and existing under and by virtue of the laws of the State of Delaware, 
and is, and at all times material hereto was, the owner of a rental 
housing development in the District of Columbia known as GREENWAY, 
‘and hereinafter more fully described. _ : 

$. The defendant, Kenny Construction Company, is a corporation, 
and presently maintains an office and is performing work in the District 








23 


2 
of Columbia. It is hereinafter referred to as Kenny or the "Contractor." 
The defendant, District of Columbia, is a municipal corporation, and 
was given due notice in writing by the plaintiff within the time prescribed, 
as provided by Section 12-208 of the District of Columbia Code (1951 
Ed.), with respect to the hereinafter described damages to property. 

4. Said development of GREENWAY covers a number of squares 
of land on both sides of Minnesota Avenue, and consists of seventy-two 
separate, three-story buildings of brick and concrete construction, 
most of them containing eleven apartment units each, but some having 
twelve or thirteen apartment units. The northern boundary of the 
GREENWAY housing development west of Minnesota Avenue is East 
Capitol Street, and said boundary extends eastward from railroad 
tracks west of 35th Street. Some of the buildings in the GREENWAY 
development facing on East Capitol Street bear the numbers, respectively, 
3511, 3517, 3533 and 3547. East of Minnesota Avenue the northern 
boundaries of GREENWAY partly extend along East Capitol Street, 
two of plaintiff's buildings, having the street addresses, respectively, 
of number 2 Ridge Road, S.E., and number 1 Anacostia Road, S.E., 
abutting in their rears and sides near to the south line of East Capitol 
Street. 

5. On or about November 1, 1954, the District of Columbia 
and Kenny entered into a contract or contracts, known as "East Capitol 
Extension 19th Street to Stoddard Place (Federal Aid Project No. F. 42 
(8)), Washington, D.C., contract No. 5," whereby Kenny undertook, 
among other things, to perform work in the construction of new road- 
ways and pavements along the course of East Capitol Street in the 
District of Columbia eastward from a point approximately 200 feet 
west of the corner line of the intersection of East Capitol and 35th 
Streets, S.E., to Stoddard Place, S.E., and in the construction and 
installation of a trunk sewer fifteen feet in width to a great depth 
below the then surface of the ground running east and west along 
the course of East Capitol Street for the above-described distance. 
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Such work was outlined, designed, delineated and defined by engineers 
employed or engaged by the District of Columbia, prior to the entering 
into of the said contract or contracts between the District of Columbia 
and Kenny; and Kenny undertook to perform its work under said contract 
or contracts pursuant to such outline and design. Said plan contemplated 
constructing East Capitol Street as a depressed highway fifty-six feet 
wide which will pass under Minnesota Avenue, and provided for excavation 
by Kenny to a great depth and width virtually immediately adjacent to 

plaintiff's buildings at the addresses mentioned in the next pre- 
ceding paragraph hereof. : 

6. Shortly after November 1, 1954 Kenny began the work under the 
aforesaid contract or contracts east of Minnesota Avenue directly ad- 
jacent to plaintiff's buildings at #2 Ridge Road and #1 Anacostia Road, 
by excavating the ground in the rear and to the sides thereof within 
several feet of the walls and footings of the buildings at said addresses 
and to a depth which, by, to-wit, April 1, 1955, reached approximately 
fifty feet. Since, to-wit, July 1, 1955 and up to the present time, Kenny 
has been performing the same kind of excavation work in front of plain- 
tiff's buildings abutting on East Capitol Street west of Minnesota Avenue, 
except that the depth is said to be approximately thirty-seven feet. At 
the time that the work described in this paragraph began, said buildings 
were in a sound condition and excellent state of repair, and were fully 
occupied by tenants of the plaintiff and their families. 

7. In prescribing and adopting the plan to excavate to such depth 
so near to plaintiff's buildings, the Commissioners of the District of 
Columbia, and their agents and others acting in behalf of the District 
of Columbia, abused their discretion and acted negligently and care- 
lessly and without regard for the rights of the plaintiff and the safe- 
guarding and protection of its property and tenants, since said plan was 
and is inherently dangerous and exposed plaintiff's buildings and the 
occupants thereof to great danger of injury and destruction, in that 


the great depth of the contemplated excavation so near to plaintiff's 
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buildings would disturb the supporting earth, and the supporting earth 
would also be greatly disturbed by the driving and installing of pilings 
and shoring, resulting in great subsidence of the soil and vibration 
imparted to the buildings thereon. 

8. The defendant, Kenny Construction Company, has carelessly 
and negligently conducted said excavation operation without adequate and 
proper shoring of the earth adjacent to plaintiff's buildings, and without 
the use of proper and adequate piling and piling methods and instrumenta- 
lities, and by the careless and reckless installation of piling and by the 

creation of great and excessive vibration and the imparting of the 
same to plaintiff's buildings, and without regard for the rights of the 
plaintiff and the safeguarding or protection of its property and tenants, 
and has carelessly and negligently proceeded to execute the aforesaid 
unwise and inherently dangerous plan of the District of Columbia. 

9. As the direct and proximate result of the unlawful acts of 
commission and omission of the defendants, and of each of them, outlined 
in paragraphs seven and eight hereof, the earth under and around said 
buildings has become unstable and loosened and has subsided and fallen 
away, and fissures have appeared in the ground between buildings and 
sheathing; the footings, foundations, walls and other portions of the 
structure of said buildings, and sidewalks adjacent thereto, have been 
and become weakened, impaired, broken, cracked and undermined; some 
tenants thereof have moved for the protection of their lives and property, 
either by reason of orders from District of Columbia authorities, or 

because of their own fears, and living units in said buildings are no 
longer safe or satisfactory for habitation; and the buildings themselves 
have been so damaged and injured as to require reconstruction after 
proper and adequate supports of the foundations thereof and of the 
earth thereunder are provided for. 

10. By reason of the abuse of discretion and negligence on the 
part of the defendant, District of Columbia, its agents and other persons 
acting in its behalf, and by reason of the negligence, recklessness and 
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carelessness of the defendant, Kenny Construction Company, all as 
hereinbefore described, plaintiff's buildings and walk-ways adjacent 
thereto, have been partially destroyed and permanently damaged; 
large sums have been and will be bst in rentals; the value of said 
buildings has been depreciated, diminished or destroyed; the earth 
under and around said buildings has become disturbed and loosened; 
and plaintiff will be obliged either to demolish said buildings and 
walks or attempt to restore or reconstruct them and to re-establish 
the supporting earth under them, all to the damage of the plaintiff in 
the sum of five hundred thousand dollars ($500, 000). 

11. Wherefore, plaintiff demands judgment of and from the 
defendants, and of and from each of them, in the said sum of five hundred 
thousand dollars ($500,000), besides its costs of this action. 

WHITEFORD, HART, CARMODY & WILSON 
By /s/ John J. Wilson 


Attorneys for Plaintiff 
* ok Ok OX | 


Jury trial is demanded upon all issues. | 
WHITEFORD, HART, CARMODY & WILSON 
By /s/ John J. Wilson 
Attorneys for Plaintiff 
* * * * 


[Filed April 27, 1956] 3 
MOTION OF DEFENDANT KENNY CONSTRUCTION 
COMPANY TO BRING IN THIRD-PARTY DEFENDANT 
Defendant Kenny Construction Company moves for leave to make 
Hershal H. Allen, John J. Jenkins, Charles B. Allen, Inez L. 
Knighton, E. J. Donnelly and Harry M. Brown, partners, trading as 
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J. E. Greiner Co., 1308 - 18th Street, N.W., Washington, D.C., a 
party to this action and that there be served upon it summons and third- * 
party complaint, as set forth in attached exhibit. < 


/s/ John Wattawa 

x* * *K * 

PLEDGER, EDGERTON & RICHARDSON 
By /s/ Charles E. Pledger, Jr. 


* oe Oe * 7 


Attorneys for Defendant Kenny ‘ 
Construction Company ‘ 


28 [Filed April 27, 1956] 


ORDER GRANTING MOTION OF DEFENDANT KENNY 
CONSTRUCTION COMPANY TO BRING IN THIRD-PARTY 
DEFENDANT 


Upon consideration of motion of defendant Kenny Construction 
Company to bring in third-party defendant, filed herein, it is this 
27th day of April, 1956 { 

ORDERED, that said motion be, and it hereby is, granted and ‘ 
that Hershal H. Allen, John J. Jenkins, Charles B. Allen, Inez L. 
Knighton, E. J. Donnelly and Harry M. Brown, partners, trading 
as J. E. Greiner Co., be, and it hereby is, made a party to this 
action and that summons and third-party complaint be served upon 


third-party defendant. 
BY THE COURT 


/s/ James R. Kirkland 
JUDGE 4 





[Filed May 1, 1956] 


GREENWAY, INC., 
a corporation 

3539 A Street, S.E. 
Washington, D.C. 


Plaintiff 


vs. Civil Action No. 828-56 
KENNY CONSTRUCTION COMPANY, : 
a corporation 

3542 East Capitol Street 

Washington, D.C. 


Defendant and Third-Party 
Plaintiff 


DISTRICT OF COLUMBIA, 
a municipal corporation 
District Building 
Washington, D.C. 


Defendant 


Hershal H. Allen 
John J. Jenkins 
Charles B. Allen 
Inez L. Knighton 
E. J. Donnelly 
and 
Harry M. Brown, partners, trading as 
J. E. GREINER CO. 


1308 - 18th Street, N. W. 
Washington, D.C. 


(Serve Mason G. Armstrong, 
Washington representative, 
1308 - 18th Street, N. W. 
Washington, D.C.) 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Third-Party Defendant 


THIRD PARTY COMPLAINT 
1. The plaintiff Greenway, Inc. has filed a complaint against the 
defendants Kenny Construction Company and District of Columbia, a 
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copy of which is attached hereto and marked, “Exhibit A”. 
2. The defendant and third-party plaintiff Kenny Construction 
Company alleges that any losses and damages sustained by plaintiff 


Greenway, Inc. were caused by and resulted from the faulty and defective 


plans and specifications drawn, prepared and submitted by third-party 
defendant J. E. Greiner Co. to the defendant District of Columbia for 

the work covered under the contract entered into between the 
defendant District of Columbia and defendant and third-party plaintiff 
Kenny Construction Company and more particularly described in 
paragraph numbered 5 of the complaint. 

WHEREFORE, the defendant and third-party plaintiff Kenny 
Construction Company demands judgment against the third-party 
defendant J. E. Greiner Co. for all or a proper portion of any judg- 
ment that may be recovered by the plaintiff Greenway, Inc. against 
defendant and third-party plaintiff Kenny Construction Company. 


/s/ John Wattawa 
x *k* kK * 


PLEDGER, EDGERTON & 
RICHARDSON 


by /s/ Charles E. Pledger, Jr. 
Attorneys for Defendant Kenny 


[Filed May 1, 1956] 


ANSWER OF DEFENDANT KENNY CONSTRUCTION COM- 
PANY TO COMPLAINT AND CROSSCLAIM OF DEFENDANT 
KENNY CONSTRUCTION COMPANY AGAINST DEFENDANT 
DISTRICT OF COLUMBIA 


% 9 
ba 34 Fifth Defense 7 

° This defendant avers that if the alleged losses and damages were 
sustained to No. 2 Ridge Road, S.E. and No. 1 Anacostia Road, S.E., 
which is specifically denied, they were caused by and resulted from 
the negligence of the District of Columbia in the stopping of certain 
work by this defendant at a critical time and when the continuance of 


. said work would have alleviated, reduced, lessened or minimized 
r said losses and damages. 3 
i S ixth Defense 


This defendant avers that if the alleged losses and damages were 
sustained to 3511, 3517, 3533 and 3547 East Capitol Street, which is 
specifically denied, they were caused by and resulted from the negli- 
gence of defendant District of Columbia in digging or excavating a 


= utility ditch or trenchfrom Minnesota Avenue to 35th Street within 
an approximately two feet of 3511, 3517, 3533 and 3539 East Capitol 
Street and in failing to properly refill and compact said ditch or 
trench. | 


Seventh Defense 


This defendant avers that if the alleged losses and damages were 


A sustained, which is specifically denied, they were caused by and re- 
sulted from the negligence of defendant District of Columbia in refusing 
at this defendant permission to modify the plans and specifications So as 
an to relocate the sewer servicing the area in question. 
*x * * * ak * 


/s/ John Wattawa 
* eX eK 


PLEDGER, EDGERTON & 
RICHARDSON 


By /s/ Charles E. Pledger, Jr. 


P * * * xX 


Attorneys for Defendant 
Kenny Construction Company 





[Filed May 1, 1956] 


ANSWER OF DEFENDANT DISTRICT OF COLUMBIA 


* * aa * * * 


8. This defendant denies that the "plan of the District of Columbia” 
is unwise and inherently dangerous as alleged in paragraph numbered 8 
of the complaint and says that the remaining allegations contained in 
Said paragraph do not pertain to it and that it is not required to make 
answer thereto; however, if answer be required, this defendant is 
without knowledge or information sufficient to form a belief as to the 
truth of said allegations. 
*x x ca * 
Fourth Defense 
This defendant says that if plaintiff was injured and damaged as 
alleged in the complaint, said injury and damage resulted from the sole 
negligence of defendant Kenny Construction Company. 
Fifth Defense 
This defendant says that if plaintiff was injured and damaged as 
alleged in the complaint, said injury and damage resulted from the 
joint negligence of defendant Kenny and/or some or all of its sub- 
contractors for whose acts defendant Kenny is responsible. 
x * x * x 
/3/ Vernon E. West 
Corporation Counsel, D.C. 
/s/ Milton D. Korman 
Assistant Corporation Counsel, D.C. 
/s/ John A. Earnest 
Assistant Corporation Counsel, D.C. 


Attorneys for defendant District of Columbia 
* * kK * 





[Filed June 6, 1956] 


CROSS-CLAIM OF DEFENDANT DISTRICT OF 
COLUMBIA AGAINST DEFENDANT KENNY 
CONSTRUCTION COMPANY | 


The defendant District of Columbia says that on, to wit, the 
30th day of September, 1954 it entered into a contract with the defendant 
Kenny Construction Company, being contract No. DCF C-17915 
Federal Aid Project F-42 (8), an executed copy of which was furnished 
to the said Kenny Construction Company, for the construction of certain 


roadways, bridges, sewers, etc. generally in the line of East Capitol 
Street between the right-of-way of the Baltimore & Ohio Railroad 

and StoddardPlace, S.E. In and by the terms of said contract the 
defendant Kenny Construction Company agreed, inter alia, to safeguard 


all abutting property and to repair or restore any damage caused during 
the prosecution of the work provided for by said contract, and to furnish 
bond to the District of Columbia for the faithful discharge of the pro- 
visions of said contract as well as to completely indemnify this defendant 
for all claims for damage to persons or property caused by any act or 
omission on the part of the contractor, the said Kenny Construction 
Company, during the prosecution of the work so provided for. The 
defendant Kenny Construction Company did, in fact, furnish such bond. 

And the defendant District of Columbia says that if the plaintiff 
was damaged as set forth in the complaint filed in the above-entitled 
cause, said damage resulted solely from the acts or omissions of the 
defendant Kenny Construction Company and that if the plaintiff re- 
covers a verdict and judgment against this defendant, this defendant 
will be entitled to recover from the defendant Kenny Construction 
Company the entire amount of any such judgment. 

WHE REFORE, the defendant District of Columbia claims from 
the defendant Kenny Construction Company and demands judgment 
against it for any and all sums which may be adjudged against the 
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defendant District of Columbia in favor of the plaintiff Greenway, 
Inc. 


/s/ Vernon E. West 

Corporation Counsel, D.C. 

/s/ Milton D. Korman 

Assistant Corporation Counsel, D.C. 
/s/ John A. Earnest 

Assistant Corporation Counsel, D.C. 


45 [Filed June 11, 1956] 


MOTION TO DISMISS THIRD-PARTY COMPLAINT 
AND QUASH SERVICE OF PROCESS OR FOR A MORE 
DEFINITE STATEMENT 


Come now the third-party defendants, Herschel H. Allen, John J. 
Jenkins, Jr., Charles B. Allen, Inez L. Knighton, E. J. Donnelly 
and Harry M. Brown, appearing specially for the purpose of this 
motion and for that purpose only, through their counsel, who appear 
specially for the sole purpose of this motion, and move the court to 
dismiss the third-party complaint and to quash the service of process 
upon them, or in the alternative for a more definite statement. 

/s/ Alexander M. Heron 


* * kK * 


/s/ H. Mason Welch 


* * * * 


Attorneys for third-party defendants, 
appearing specially. 
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The grounds upon which the foregoing motion is based are: 

1. That the Court lacks jurisdiction over the persons of the 
third-party defendants. | 

2. That the service of process upon Mason G.. Armstrong does 
not constitute valid and effective service upon the third-party defendants. 

3. The third-party complaint fails to state a cause of action 
against the third-party defendants. : 

4. The third-party complaint is so vague that the third-party 
defendants cannot reasonably respond to it. : 


[Filed June 11, 1956] 


AFFIDAVIT OF JOHN J. JENKINS, JR. 


STATE OF MARYLAND) 
CITY OF BALTIMORE ) **: | 

John J. Jenkins, Jr., being first duly sworn on oath, deposes 
and says that he is one of the third-party defendants in the above 
entitled action and a member of the partnership known as J. E. Greiner 
Company, which is engaged in the practice of professional consulting 
engineering; that Mason G. Armstrong, upon whom service of process 
of the third-party complaint in this proceeding was made, is not a 
partner in the said partnership, that he is not an officer, a managing 
or general agent of or an agent authorized by appointment or by law 
to receive service of process for the J. E. Greiner Company or any 
of its partners; that all of the partners comprising J E. Greiner Com- 
pany are non-residents of the District of Columbia; that the first five 
named partners of J. E. Greiner Company reside in the State of 
Maryland. Harry M. Brown, one of the partners of J. E. Greiner 
Company, now resides at 312 Minorca Street, St. Augustine, Florida; 


that the principal place of business of J. E. Greiner Company is at 
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No. 1106 N. Charles Street, Baltimore City, Maryland; that Mason G. 
Armstrong was and is engaged by these third-party defendants but 
that his service for these third-party defendants is not exclusive and 

they are informed and believe that he is also engaged by other 

persons for the performance of duties which are similar to those for 
which he is engaged by these third-party defendants; that these third- 
party defendants have retained Mason G. Armstrong for the purpose 
of furnishing them information and keeping them advised as to prospective 
work, particularly that proposed by the Federal Government, which 
might involve the use and requirement of engineering services such 
as those furnished by third-party defendants in the course of their 
professional activity, that said Mason G. Armstrong has not at any 
time obligated nor has he ever been authorized to obligate third-party 
defendants in connection with matters involved in their practice nor 
has he ever represented third-party defendants in negotiation for engi- 
neering work involved in such contracts nor has he ever been authorized 
to so do. 

/s/ John J. Jenkins, Jr. 
Subscribed and sworn to before me this 8th day of June, 1956. 

/s/ Elide P. Woelper 

Notary Public 


[Filed June 11, 1956] 


AFFIDAVIT OF MASON G. ARMSTRONG 
DISTRICT OF COLUMBIA, ss: 
Mason G. Armstrong being first duly sworn on oath deposes 
and says that he maintains an office in the District of Columbia and 
is engaged in the business of furnishing information to various persons 
and organizations in other parts of the United States with respect to 
prospective construction and engineering work of various kinds; that he 
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eo is the person upon whom a summons and third-party complaint was 
> served in this action; that the partnership known as J. E. Greiner 
. Company, of Baltimore, Maryland, is a client of affiant and that 


affiant furnishes J. E. Greiner Company information with respect 

to engineering and contract work which he thinks will be of interest to 

that partnership; that affiant receives monthly compensation for this 

a service; that affiant does not consider himself an employee of J. E. 

. Greiner Company but considers that J. E. Greiner Company is his 

- client; that J. E. Greiner Company exercises no supervision or direc- 
tion over affiant in his gathering of information; that affiant advised 
the Deputy United States Marshal who served process upon him in the 
above entitled proceeding that he was not an employee of J. E. Greiner 

20 Company and that service of that process should be made on the 

~ 2 partners in Baltimore. | 


/s/ Mason G. Armstrong 
Subscribed and sworn to before me this 11th day of June, 1956. 


/s/ Lewe B. Martin 
Notary Public, D.C. 
> My Commission Expires May 31, 1958 


93 [Filed September 28, 1956] 


AFFIDAVIT BY WALTER F. BRAMHALL OF MAILING 
OF THIRD-PARTY COMPLAINT TO PARTNERS OF 
J. E. GREINER CO. 


DISTRICT OF COLUMBIA, SS: : 

I, Walker F. Bramhall, being first duly sworn, : aan oath depose 
and say that I am the Clerk of the Municipal Court for the District of 
Columbia; that a deputy United States Marshal served upon me a summons 
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and copy of third-party complaint, filed in the above entitled cause by 
defendant and third-party plaintiff Kenny Construction Company, addressed 
to each of the following partners, trading as J. E. Greiner Co.: 
Hershal H. Allen 
John J. Jenkins 
Charlies B. Allen 
Inez L. Knighton 
E. J. Donnelly 
Harry M. Brown 
and that on September 28, 1956, I deposited these papers in the United 
States mail, registered and postage prepaid, addressed to J. E. Greiner 
Co., 1106 N. Charles Street, Baltimore, Maryland, the last known 
54 address of said company. 
/s/ Walter F. Bramhall 


Subscribed and sworn to before me this 28th day of September, 1956. 


/s/ Joan M. Ball 
Deputy Clerk 


[Filed October 17, 1956] 


MOTION OF HERSCHEL H. ALLEN et al. TO 
DISMISS THIRD-PARTY COMPLAINT AND QU ASH 
SERVICE OF PROCESS ISSUED ON SEPTEMBER 27, 
1956 OR FOR MORE DEFINITE STATEMENT 


Come now the third-party defendants, Herschel H. Allen, John J. 
“Jenkins, Jr., Charles B. Allen, Inez L. Knighton, E. J. Donnelly and 
Harry M. Brown, appearing specially for the purpose of this motion 
and for that purpose only, through their counsel, who appear specially 
for the sole purpose of this motion, and move the Court to dismiss third- 
party complaint of Kenny Construction Company and to quash the service 
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of process upon them, or in the alternative for more definite statement. 
56 /s/ Alexander M. Heron 


* * Kk OX 


/s/ H. Mason Welch 
* ok OK O* 


Attorneys for Third-Party Defendants 
appearing specially. 


The grounds upon which the foregoing motion is based are: 

1. That the court lacks jurisdiction over the persons of these 
third-party defendants. 

2. That the service of process upon Walter F. Branhall, Clerk 
of the Municipal Court for the District of Columbia, does not constitute 
valid and effective service upon the third-party defendants. 

3. The third-party complaint fails to state a cause of action 
against third-party defendants. | 

4. The third-party complaint is so vague that the third-party 
defendants cannot reasonably respond to it. 


/s/ Alexander M. Heron 
* K K * 


Attorney for Third-Party Defendants 
appearing specially : 


58 [Filed October 17, 1956] 


AFFIDAVIT OF HERSCHEL H. ALLEN > 


STATE OF MARYLAND ) a 
CITY OF BALTIMORE ) . 


Herschel H. Allen being first duly sworn on oath deposes and 
says that he is one of the third-party defendants in the above entitled 
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action; that there is attached hereto a true and correct copy of the 
contract and supplements thereto entered into between the third-party 
defendants and the District of Columbia; that the said contract was 
drawn in its entirety by the District of Columbia and submitted to 
third-party defendants for signature; that the negotiations leading up 
to the making of the contract were conducted by a/fiant; that Article 8 
of said contract was studied by affiant before said contract was executed; 
that it was the understanding of affiant that process and service of 
pleading and notices upon the Clerk of the Municipal Court might be 
made in connection with any claim or demand which the District of 


Columbia might have under or in connection with the contract; that it 


was not the intention of affiant that the provision of Article 8 of the 


contract should or could be availed of by any person or persons except 
the District of Columbia. 
/s/ Herschel H. Allen 
[JURAT ] 


[ Filed October 17, 1956] 
COPY FOR J. E. GREINER COMPANY 
Recommending Approval: | Approved as to form: 


/s/ S. R. Harrison /s/ Robert F. Kneims 
Director of Highways, D. C. Assistant Corporation Counsel, D.C. 


/s/ M. Simmons 
Secretary, Contract Board, D.C. 


Approved as to availability of funds: 


/s/ Frank M. Hally 
Deputy Auditor, D. C. 


This Contract authorized by Public Law 616, 81st Congress, Approved 
July 18, 1950. 
AGREEMENT 
NO. D.C. F. - A 389 
THIS AGREEMENT, made and entered into this 7th day of 
September 1950, by and between the District of Columbia, a municipal 
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19 | 
corporation, of the first part, hereinafter called "District", and 
Herschel H. Allen, Inez L. Knighton, Harry M. Brown, Charles B. 
Allen, Edward J. Donnelly, and John J. Jenkins, Jr., partners, all 
of Baltimore, Maryland, carrying on professional practice in engi- 
neering under the name of "J. E. Greiner Company", of the second 
part, hereinafter called "Consultant." | 

WITNESSETH: 

WHEREAS, the District contemplates the design and construction of 
a highway facility from its connection or connections with the city street 
system in the vicinity of 19th Street, East, west of the Anacostia River, 
Washington, D.C., eastward across said river, intervening land, and 
railway tracks to a point on East Capitol Street, east of Minnesota 
Avenue, including such structures or roadways as may be necessary to 
cross the Anacostia River, intervening land, and railway tracks, and 
such structures or interchanges as may be required to properly connect 

with intersecting park roads and city streets, including connections 
to the proposed Anacostia-Kenilworth Freeway; and : 

WHEREAS, the District has determined that certain engineering 
and architectural studios and services must be secured by the District 
in connection with the design and construction of the proposed highway 
facility aforesaid. | 

NOT THEREFORE, the parties hereto, for the consideration here- 
inafter set forth, mutually agree as follows: | 

Article 1. Preliminary Engineering, Studies, Reports, Plans, 

Architectural Services, Etc., : 

The Consultant shall associate and compensate directly, as set 
forth hereinafter, an architect or architects satisfactory to the District 
and possessing an excellent national reputation, and shall perform the 
following services: | 


a. (1) Make a study of local and regional traffic movements 
and develop alternate geometric plans of the proposed 
highway facility at alternate sites, based thereon, with 
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approaches and connections to existing and proposed inter- . 


secting park road and street systems, including connections 

to the proposed Anacostia-Kenilworth Freeway, together with Pe 
recommendations of capacity and design criteria of all principal 
intersecting streets, parkways and freeways. 

(2) Prepare studies of the engineering economics of the struc- 
tures proposed by the said alternate plans; 

(3) Prepare studies of preliminary design, including time . 
settlement curves for the substructures of all structures re- 

quired by each alternate plan; 

(4) Prepare, for review by the District, geometric plans, 

design criteria, and architectural delineations of each alternate 

plan considered feasible by the District, together with complete 
comparative estimates of the construction cost of each such plan. 

The said architectural delineations shall include an aerial view 

of the entire proposed improvement and sufficient partial 

delineations to indicate the relation between the architectural 

treatment of the various structures and the surrounding area. 

(5) Prepare complete architectural treatment and details. 

Appear, and procure the appearance of the associated architect, 

before the National Capital Park and Planning Commission, the 
Commission of Fine Arts, the Department of the Army, and other 
agencies, as may be required by the District, for the purpose 

of presenting and justifying the alternate plans developed by 

the Consultant. 

Continue the development of alternate plans until a plan has 

been accepted by the District and the Bureau of Public Roads. 

Prepare such site plans and sketches as may be required by 

the Department of the Army in connection with the District's 

application for a Department of the Army permit to construct 

the said highway facility. 

Perform additional services of an architectural nature as may 

be required by the District. 


< 62 
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Article 2. Borings. 


The Consultant shall: : 

Prepare plans, specifications and all other documents for 
a contract to be let for such foundations borings and 
investigations as may be necessary or desirable for the 
design of any structure or structures required to cross the 
Anacostia River, city streets, park roads, railroad tracks, 
and interchange roads, together with estimates of the costs 
thereof, and submit the same to the District for review. 
After the said review, secure competitive bids for the 

said foundations borings and investigations work, submit 
to the District all such bids together with recommendations 
as to award, and, after written approval by the District 
and by the Bureau of Public Roads of the proposed award, 
make award and execute a formal contract for such work. 
Neither the District nor Bureau of Public Roads shall 

be a party to such contract nor be in any way liable to the 
contractor thereunder, but the District will reimburse the 
Consultant for all payments made by the Consultant to the 
contractor and which were lawfully required by such contract. 
Supervise all work under said contract. : 

Make, or cause to be made, all necessary or desirable 
laboratory determinations, soil analyses and computations, 
approve all reports thereof, and submit copies of such 
reports to the District. : 

Furnish the District plans or other documents identifying 
and showing the accurate location of every boring made or 
attempted by the Consultant, its agents or contractor, 
which locations shall be based upon horizontal and vertical 
control points to be established by the District, together 
with complete reports of all information revealed by each 


boring and attempted boring. 
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Article 3. Contract Plans, Specifications and Documents:: - 
a. The Consultant shall prepare complete detailed contract < 
plans, specifications, estimates, and working drawings, with + 


complete architectural details, for the structure or structures, 
including retaining walls or other construction incident to 
any roadways, required by the plan and design accepted by 


the District. The Consultant shall also make and furnish «it 
to the District complete design computations and stress ia 
diagrams of the proposed construction, and reproductions + 


of any of the same shall be in the form of photostats or 





of black and white prints. 
* * a 3K * * 


65 Article 6. Insurance 
The Consultant shall secure, and maintain in force until completion 
of all work and services or until termination of this agreement, insurance 
protecting and indemnifying the District in connection with the activities 
of the Consultant and of any persons, firms or corporations performing 
any work required of the Consultant under the terms of this agreement 
66 whether such activities be performed by the agents or employees 
of the Consultant, or by contractors engaged by the Consultant to perform 
any of the work required hereunder, including, but not limited to, any 
boring work or other investigation or exploratory work required hereby. 
Such insurance Shall be written by an insurance company authorized to 
do business in the District of Columbia, and shall include: 
a. Public Liability Insurance for bodily injuries or death 
sustained by any one person, $50, 000 with a total limit 
of liability for bodily injuries or death sustained by more 
than one person in any one accident, $200, 000. 
b. Property Damage Insurance, $25, 000 for any one accident, subject 
to an aggregate liability of $100, 000 for two or more accidents. 
Policies for the above-described insurance shall be delivered to the 


District prior to commencement of work under this agreement. 
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Article 7. Indemnification Agreement: 


The Consultant hereby expressly agrees and covenants that it 


will hold and save the District, its officers, agents, servants and 
employees harmless from liability of any nature or kind, in connection 
with the work to be performed hereunder, arising out of any act 
or omission of the Consultant or of any persons constituting the said 
partnership, any employees or agents of the Consultant, or any person, 
firm, or corporation employed or engaged by the Consultant or associated 
with it, including any person, firm or corporation having the status of an 
independent contractor engaged by the Consultant to perform any work 
required by this agreement. : 
Article 8. Appointment of attorney: | 
a. Each of the partners constituting Consultant does hereby 
irrovocably designate and appoint the Clerk of the Municipal 
Court for the District of Columbia and his successors in 
office as the true and lawful attorney for each and all of 
the said partners for the purpose of receiving service 
of all notices and processes issued by any court in the 
District of Columbia, as well as service of all pleadings 
and other papers, in relating to any action or legal pro- 
ceedings arising out of or pertaining to this contract or 
the work required or performed hereunder. 
Each of the partners constituting the said Consultant ex- 
pressly agrees that the validity of any service upon the 
said Clerk as herein authorized shall not be affected either 
by the fact that any of the said partners was personally 
within the District of Columbia and otherwise subject to 
personal service at the time of such service upon the said 
Clerk or by the fact that the Consultant or any of the 
said partners failed to receive a copy of such process, 
notice, pleadings or other paper so served upon the said 
Clerk provided the said Clerk shall have deposited in the 
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United States mail, registered and postage prepaid, a 
copy of such process, notice, pleading or other paper 
addressed to the Consultant or to any of the partners 
constituting the said partnership engaging in the pro- 
fessional practice of engineering as "J. E. Greiner 
Company”, at the address stated in this agreement. 





me xe * ss x xk 
68 Article 11. Time for completion. 
a. The Consultant shall start the work required under the » 
terms cf this agreement within ten (10) calendar days after << 


receipt of written notice to proceed. 
Bs The completion of work in connection with preliminary 
engineering, studies, reports, plans, etc., to be furnished 





under paragraph "a" through "e" of Article 1 is controlled 
by the District's acceptance of a plan, and no fixed date 

69 of completion of this phase of the work can be predetermined, | 
It is agreed by the parties to this agreement, however, that 3 
a period of four (4) months from the date of receipt of notice ! 
to proceed is a reasonable period of time in which to | 
complete this phase of the work, and the Consultant agrees 
that it will diligently prosecute such work and that not i 
later than four (4) months after receipt of notice to 
proceed the Consultant will have developed a plan which 
will be accepted by the District, the Bureau of Public 
Roads, and other interested agencies. The Consultant 
shall deliver to the District, for the use of the District 
in consultation with the Bureau of Public Roads, the 
National Capital Park and Planning Commission, and any y 
other agencies, six (6) copies of the geometric plans and 


of the reports in justification of each site and plan developed 
by the Consultant and considered feasible by the District, 
as the District may direct. 
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« Cc. The Consultant shall complete preliminary contract plans, 
specifications, and estimates required under Article 3, and 

° Shall submit six (6) copies of each of such plans, specifica- 

tions and estimates to the District not later than four (4) 

months after receiving written notice from the District 


of the approval by it of one of the preliminary plans developed 


—_ in accordance with the requirements of paragraphs a 
ae through "te" of Article 1. 

rs 70 d. The Consultant shall complete and check final contract 

J plans, specifications and estimates required by article 3 


and shall submit six (6) copies of each of such contract 
plans, specifications and estimates to the District, not 
later than two (2) months after written notice of approval 


° by the District of the preliminary detailed contract plans 
7 to be submitted in accordance with paragraph "ce" of this 
article. 





e. After approval by the District of the completed final 
detailed contract plans, specifications, and estimates, the 
Consultant, not later than two (2) weeks after notice to do 
so, shall furnish to the District 100 complete copies of the 
specifications, accompanied by one complete set of the final 


> detailed contract plans inked on linen tracing cloth. 
> * x * * _. * 
80 Witness: DISTRICT OF COLUMBIA 


fof Re he Malediz (a municipal corporation) 


‘ ; /s/ (Iegible] 

Signed and sealed in the presence Secretary, Board of Comms. D.C. 
of /s/ Herschel H. Allen, Partner 
/s/ Inez L. Knighton, Partner 


an /s/ Kathleen Murphy /s/ Harry M. Brown, Partner 
3016 Abell Ave. /s/ Charles B. Allen, Partner 
Baltimore, Md. /s/ Edward J. Donnelly, Partner 
/ed Jean F. Somerville /s/ John J. Jenkins, Jr., Partner 
1201 St. Paul St. t/a J. E. Greiner Company 
Baltimore, Md. 1201 St. Paul Street, 


Baltimore, i Maryland 
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96 [Filed October 30, 19586] 


AFFIDAVIT IN OPPOSITION TO MOTION BY THIRD- 
PARTY DEFENDANTS TO DISMISS THIRD-PARTY 
COMPLAINT AND QUASH SERVICE OF PROCESS 
ISSUED ON SEPTEMBER 27, 1956 


John F. Mahoney, Jr., being first duly sworn on oath, deposes 


and says: 

That I am a member of the Bar of the District of Columbia: and 
appear herein as an attorney of record for the Kenny Construction 
Company, adefendant and third-party plaintiff, that the original of the 
photostat attached hereto as Exhibit "A" was on October 26, 1956, found 
in the files of Honorable Leonard P. Walsh, Chief Judge, Municipal 
Court For the District of Columbia; that at my request said original 
letter was removed from said files on that day for reproduction and 
the copy attached hereto as Exhibit'"'A" is a photostat thereof. 


/s/ John F. Mahoney, Jr. 
[JURAT ] 


EXHIBIT "A" 


Government of the District of Columbia 
Executive Offices 
Washington 


June 23, 1943. 


Honorable George P. Barse, 

Chief Judge, Municipal Court 
for the District of Columbia, 

Washington, D. C. 


Dear Judge Barse: 
Sometime ago the Commissioners adopted the following standard 
provision for insertion in all District of Columbia contracts: 
"30. Appointment of Attorney. --(a) The Contractor 
does hereby irrevocably designate and appoint the Clerk 
of the United States District Court for the District of 
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Columbia and his successors in office as the true and lawful 

attorney of the Contractor for the purpose of receiving 

service of all notices and processes issued by any court 

in the District of Columbia, as well as service of all pleadings 

and other papers, in relation to any action or legal proceeding 

arising out of or pertaining to this contract or the work 

required or performed hereunder. | 

'(b) The Contractor expressly agrees that the validity 

of any service upon the said Clerk, as herein authorized 

shall not be affected either by the fact that the Contractor 

was personally within the District of Columbia and otherwise 

subject to personal service at the time of such service upon 

the said Clerk or by the fact that the said Clerk failed or 

neglected to mail a copy of such process, notice, pleading 

or other paper so served upon him to the Contractor. " 

You will note that this provision imposes no obligation upon the 
Clerk of the Court to forward any notice or other paper to the contractor 
involved. One District contractor raised the point that judgment 
conceivably might be entered against a contractor who had no notice or 
knowledge of a pending suit and requested that the Commiss ioners 
modify the second paragraph so as to require that the papers be forwarded 
by mail to the contractors involved. An amendment to require mailing 
was drafted and informally presented to the Clerk of the District Court 
who took the matter up with the Chief Justice. I have been informed 
that the District Court considered the matter at General Term and 
concluded that the Clerk of the United States District Court ought not 

be the designated attorney for service of process. The primary 
reason for this action, so I have been informed, was that the designation 


of an attorney for service of process upon the contractors with the 


Government of the District of Columbia constituted a munic ipal matter, 
that the United States District Court for the District of Columbia was 
primarily a Federal rather than a municipal court and it was felt by 
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the Justices of the District Court that the Clerk of the Municipal Court 
of the District of Columbia should more properly be the designated 
agent, particularly in view of the reorganization and increased 
jurisdiction of the Municipal Court. 

The Commissioners request your concurrence in the appointment 
of the Clerk of your Court, by virtue of a standard provision to be 
incorporated in all District of Columbia contracts, as the agent of the 
contractors for the purpose of receiving service of all notices, processes 
and other papers in connection with legal proceedings pertaining to the 
particular contract or the work performed thereunder. The amended 
Article 30, which the Commissioners propose to adopt, will read as 
follows: 

"30. Appointment of Attorney. --(a) The Contractor 

does hereby irrevocably designate and appoint the Clerk 

of the Municipal Court for the District of Columbia and 

his successors in office as the true and lawful attorney 

of the Contractor for the purpose of receiving service 

of all notices and processes issued by any court in the 

District of Columbia, as well as service of all pleadings 

and other papers, in relation to any action or legal 

proceeding arising out of or pertaining to this contract 

or the work required or performed hereunder. 

'(b) The Contractor expressly agrees that the va- 

lidity of any service upon the said Clerk as herein 

authorized shall not be affected either by the fact 

that the Contractor was personally within the District 

of Columbia and otherwise subject to personal service at 

the time of such service upon the said Clerk or by the 

fact that the Contractor failed to receive a copy of 


such process, notice, pleading or other paper so served 
upon the said Clerk provided the said Clerk shall have 
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deposited in the United States mail, registered and post- 

age prepaid, a copy of such process, notice, pleading or 

other paper addressed to the Contractor at the address 

stated in this Contract." : 

The validity of such service upon the Clerk of your Court will 
depend upon proof of the mailing of a copy of the process or other paper, 
by registered mail, postage prepaid, to the address of the contractor 

Stated in the contract. Of course, the District of Columbia or 
any other person proposing to invoke this provision of the contract must 
provide your Clerk with the necessary postage and registry fee. Your 
Clerk would then preserve the return receipt or the returned envelope 
if the letter was undelivered and be prepared to testify, if necessary, 
to the fact of mailing in any court in the District of Columbia in which 
the matter might be material. | 

Sincerely yours, 


/s/ John Russell Young 
President, : 
Board of Commissioners, D. C. 


[Filed November 29, 1956] 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Executive Office 
Washington 4, D.C. 


November 27, 1956 : 

I hereby certify that the following is a true and correct copy of 
portions of an opinion of the Corporation Counsel, sted December 23, 
1942: 

TO: The Commissioners | 

IN RE: Proposed standard contract provision authorizing service 
of legal process on the Clerk of the Court in the case of 
non-resident and absent contractors. (CCO: 480.1- 
Attorney for service process). 
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REPORT: 
Under the present standard form of contract in use by the 
District of Columbia it is imposs ible for the District of Columbia to 
initiate a legal proceeding successfully against a non-resident or 
absent contractor. While it is true that the surety companies on the 
performance bonds of District Contractors maintain local offices and 
are thus subject to service of process, instances arise in which it is 
necessary that the contractor himself be made a party to the suit and 
this cannot be done unless process is served within the District of 
Columbia. 
* Bs He x ok % * x * me ake x 
: (Two paragraphs, which discuss certain specific cases 
are omitted). 
7 * x * mE * ok a x * Re * 
There are other instances in which the District would be 
in a much better position if it were able to assert its rights affirmatively 
against the contractor rather than waiting until the contractor might 
determine _ to sue the District (if at all) and then set up a counter-claim, 
but such affirmative action is possible only where the contractor is a 
resident of, or is doing business in, the District of Columbia. 
In order that it may be possible for the District to initiate 
legal proceedings for an adjudication of its rights at such time as may 
be determined most advantageous to the District, it is this office's 


RECOMMENDATION: 
That the following new article be included in all District 
of Columbia contracts: 

"The Contractor does hereby irrevocably designate 
and appoint the Clerk of the United States District Court for 
the District of Columbia and his successors in office as the 
true and lawful attorney of the Contractor for the purpose of 


receiving service of all notices and processes issued by any 
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court in the District of Columbia, as well as service of all 
pleadings and other papers, in relation to any action or legal 
proceeding arising out of or pertaining to this contract or the 
work required or performed hereunder. 

"The Contractor expressly agrees that the validity 
of any service upon the said Clerk as herein author ized 
shall not be affected either by the fact that the Contractor 
was personally within the District of Columbia and otherwise 
Subject to personal service at the time of such service upon the 
said Clerk or by the fact that the said Clerk failed or neglected 
to mail a copy of such process, notice, pleading or other paper 
so served upon him to the Contractor. " | 


/s/ Richmond B. Keech 
Corporation Counsel, D. C. 


LFD:dmb 


/s/ G. M. THORNETT 
Secretary ; 
Board of Commissioners, QD; €. 


[Filed January 30, 1957] 
ORDER QUASHING SERVICE OF PROCESS 


Upon consideration of the motion of Third-party Defendants, 
Herschel H. Allen, John J. Jenkins, Charles B. Allen, Inez L. Knighton, 
E. J. Donnelly and Harry M. Brown, trading as J. E. Greiner Company, 
to quash the service of process issued to them on May 1, 1956 in this 


action and served upon Mason Armstrong, agent, and the further motion 
of the same Third-party Defendants to quash the service of process 
issued to them in this action on September 27, 1956 and served upon 
Walter F. Bramhall, Clerk of Municipal Court for the District of 
Columbia, the testimony, affidavits and exhibits adduced in connection 
therewith, and argument of counsel thereon, it is, by the Court, this 
30th day of January, 1957. ! 
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GREENWAY, INC., 


E. J. Donnelly and 


32 
ORDERED that the said services of process and each of them, 
be and the same hereby are quashed and held for naught, and it is, 
FURTHER ORDERED that the motion of the said Third-party 
Defendants, made in open Court, to withdraw their motions to dismiss 
the third-party complaint and to require a more definite statement, 
be and the same hereby is, allowed without prejudice. 


/s/ David A. Pine 
U. S. District Judge 








a corporation 


Plaintiff 
Vv 


KENNY CONSTRUCTION COMPANY 
a corporation 


Defendant and 
Third-Party Plaintiff 


DISTRICT OF COLUMBIA 
a municipal corporation 


Vv. 


Hershal H. Allen 
John J. Jenkins 

Charles B. Allen 
Inez L. Knighton 


SS i 


Harry M. Brown, partners, 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Defendant SUMMONS 

) 
) 
) 
) 
) 
) 
trading as J. E. Greiner Co. ) 
) 

) 


Third-party Defendant 


To the above-named Third-party Defendant: » 
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id You are hereby summoned and required to serve upon Whiteford, 
mn, Hart, Carmody & Wilson plaintiff's attorneys, whose address is 815 - 
15th St., N. W., Wash., D. C. and upon Pledger, Edgerton & Richardson 
who is attorney for the above-named defendant and third-party plaintiff, 
and whose address is 512 Washington Bldg. , Wash. , D. C. an answer 


7 to the third-party complaint which is herewith served upon you and an 
we 5 answer to the complaint of the plaintiff, a copy of which is herewith 
. served upon you, within 20 days after service of this ‘summons upon 


you, exclusive of the day of service. If you fail to do so, judgment by 
default will be taken against you for the relief demanded in the third- 





party complaint. 


HARRY M. HULL 
Clerk of the Court : 
- By /s/ Anne W. Lyddane 


» Deputy Clerk. 

is Date: Sept. 27, 1956 

‘ 106 [Filed October 8, 1956] 

A U. S. MARSHAL'S RETURN OF SERVICE 
“ UNITED STATES OF AMERICA 


District of Columbia 


Greenway, Inc. ! 
a Corporation Clerk's No. C.A. 828-56 


m Vv. + = * 
a D. C. Corporation 


I hereby certify and return that I served the annexed Summons 
and Complaint on the therein-named Harry M. Brown, trading as 
J. E. Greiner Co. and serving Walter F. Bramhall, Clerk of 
Municipal Court by handing to and leaving a true and correct copy 
thereof withW. F. Bramhall personally at 5th& E Sts. , N. W. in 
a the said District at 11 a.m. on the 28th day of September, 1956. 


seated /s/ C. S. Beall | 
United States Marshal 


By /s/ R. Colosanto, Deputy 
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It is stipulated by counsel that similar returns were made by 
the U. S. Marshal of Service of Process on each of the remaining 
five partners by serving Walter F. Bramhall, Clerk of the Municipal 
Court for the District of Columbia on 28th of September, 1956. 


GREENWAY, INC. 
a Corporation 


Plaintiff 


Vv. 


KENNY CONSTRUCTION COMPANY, 
a Corporation 


Third-party Plaintiff 


Vv. 


HERSCHEL H. ALLEN 
JOHN J. JENKINS 
CHARLES B. ALLEN 
INEZ L. KNIGHTON 
E. J. DONNELLY 
HARRY M. BROWN, Partners, 
trading as J. E. GREINER Co. 


Third-party Defendants 


) 
) 
) 
) 
) 
) 
) 
) 
) 
Defendant and ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


To the above-named Third-party Defendants: 

You are hereby summoned and required to serve upon Whiteford, 
Hart, Carmody & Wilson plaintiff's attorney, whose address is 815 - 
15th St., N. W., Washington, D.C. and upon John Wattawa - 1317 F 
Street, N. W., Washington 4, D. C. and Pledger, Edgerton & Richardson 
who is attorney for the above-named defendant and third-party plaintiff, 
and whose address is: 512 Washington Building, Washington, D. C. an 
answer to the third-party complaint which is herewith served upon you 
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and an answer to the complaint of the plaintiff, a copy of which is 


herewith served upon you, within 20 days after service of this summons 


upon you, exclusive of the day of service. If you fail to do so, judgment 
by default will be taken against you for the relief demanded in the third- 
party complaint. 


HARRY M. HULL 
Clerk of the Court 


By /s/ Doris C. Mellan 
Deputy Clerk 


Date: May 1, 1956. [Seal of Court] 


[Filed May 11, 1956] 
U. S. MARSHAL'S RETURN OF SERVICE 


UNITED STATES OF AMERICA 
District of Columbia 


GREENWAY, INC. Clerk's No. CA 828-56 

= * * * 

KENNY CO. Received by U.S.M. 5/1/56 
(Date and time) 

I hereby certify and return that I served the annexed Summons and 
Complaint on the therein-named J. E. Greiner Co. by handing to and 
leaving a true and correct copy thereof with Mason G. Armstrong, 
Agent, personally at 1308 - 18th St., N. W. in the said District at 
4:35 p.m., on the 7th day of May, 1956. 
eee /s/ Carlton G. Beall 

United States Marshall 


By /s/ Donald H. McCam 
Deputy 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[Filed April 3, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GREENWAY, INC., 
a corporation, 


Plaintiff, 
v. 
KENNY CONSTRUCTION COMPANY, 
a corporation, 
Defendant and ° 
Third Party Plaintiff . Civil Action 
and > No. 828-56 
DISTRICT OF COLUMBIA, 
a Municipal Corporation, 
Defendant, 


Vv. 


HERSCHEL H. ALLEN, et al., : 
Third Party Defendants. ° 


Washington, D. C., 
Friday, January 25, 1957. 
The above-entitled matter came on for hearing on motions before 
Honorable DAVID A. PINE, a judge in the United States District Court, 
at 11:00 a. m. 
aK x * ax * 
PROCEEDINGS 
THE DEUPTY CLERK: No. 13, Greenway, Inc. v. Kenny 
Construction Company, et al. 


* * * ok % 


37 


DIRECT EXAMINATION 
BY MR. HERON: i 

Q. Mr. Bramhall, your name is Walter F. Brambsle A. That 
is right. | 

Q. And you are the Clerk of the Municipal Court for the District 
of Columbia? <A. That is right. 

Q. And you occupied that position in the year 1956? A. That 
is right. : 

Q. The J. E. Greiner Company, composed of six partners, 
Herschel H. Allen, John J. Jenkins, Charles B. Allen, Inez L. Knighton, 
E. J. Donnelly, and Harry M. Brown, is a firm of engineers. Have you 


at any time received any communication or authorization from the J. E. 


Greiner Company, or any of its members, to accept service of process 


in their behalf? A. No, sir. 
THE COURT: What did you say: 
THE WITNESS: No, sir. 
BY MR. HERON: 

Q. Have you at any time received any communication or 
authorization from the District of Columbia Government to accept the 
service of process on behalf of the J. E. Greiner Company, or any of 
its partners? <A. No, sir. 

MR. HERON: That is all I have. 
THE COURT: Is there any cross examination? Hearing 
none, you are excused, Mr. Bramhall. 

* aK 7% ss x 

THE COURT: Now, on motion No. 2, I will hear from the 
other side in the light of the Bache case. You are moving, are you not? 

MR. HERON: That is right. 

THE COURT: I will hear from you in the light of the Bache 
case. How do you distinguish that case from this situation? 

MR. MAHONEY: If Your Honor please, I did not hear your 


question. 
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THE COURT: This is a motion to quash the service on an 
individual in a case against six partners; is that correct? 

MR. MAHONEY: That is correct. This is motion No. 1, 
Your Honor? 

THE COURT: Motion No. 1. 

How do you hope to prevail in the light of the Bache case, 
particularly the next to the last sentence in the left-hand paragraph on 
Page 250? 

MR. MAHONEY: I think -- 

THE COURT: You know what is in the Bache case? 

Sd * * * ae 

MR. MAHONEY: I will stop there. 

THE COURT: The motion to quash is granted under the 
authority of the Bache case. Now, I will hear motion to quash No. 2. 


* * * a * 


ae mee wh, oe 
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KENNY CONSTRUCTION COMPANY, 
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FOR THE DISTRICT OF COLUMBIA 


JOHN WATTAWA 


1317 F Street, N. W. 
Washington 4, D. C. 


CHARLES E. PLEDGER, JR. 
JUSTIN L. EDGERTON 


912 Washington Building 
Washington 5, D. C. 


Attorneys for Appellant 


RANDOLPH C. RICHARDSON 

JOHN F. MAHONEY, JR. 
512 Washington Building 
Washington 5, D. C. 


Of Counsel 





ARGUMENT: 


I, Service on Walter F. Bramhall, , Clerk of the 
Municipal Court ee ee ee 


1, Although there is no statutory authority for 
appellant to obtain service on appellees as 
was effected herein, such service is neverthe- 
less valid _ = « +» ££ = & mw ® 
Walter F. Bramhall, as Clerk of the Municipal Court 
for the District of Columbia, was the duly authorized 


agent of appellees for service of process upon them in 
this instance e 7 - . e e ° . . 
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Clapsop County Ex Rel. Hildebrand v. Feldschau - 101 Or. 369, 
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D.C. Code Title 1, Sec. 801 ‘ se . 
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THE UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13, 791 


KENNY CONSTRUCTION COMPANY, 
a corporation, 


Appellant 
vs. 


HERSCHEL H. ALLEN, et al., 
Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


Service on Walter F. Bramhall, Clerk of the Municipal Court 


Although there is no statutory authority for appellant to obtain 
service on appellees as was effected herein, such service is 


nevertheless valid. 


In their brief, appellees cite a number of ail where there 
is statutory authority permitting members of the public to avail them- 
selves of benefits of a contract entered into by the District with some 
other party or parties, and argue that without express authorization 
from the legislature, such benefits are unavailable to the public at 


large. 
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Appellees assert that, in the instant case, there is no statutory 
authority for a broader interpretation of Article 8 in the District's 
contract with appellees than the interpretation given in their brief and 
further assert that interpreting Article 8 as appellant maintains is the 
only reasonable interpretation, would violate Title 1, D.C. Code, 

Section 801. (Appendix 22, Appellees Brief). It should be pointed 

out, however, that no additional obligation has been incurred by the 
District in permitting a contractor employed by it to obtain service on 

a third-party in such a manner. In this instance the additional obligation, 
if any, would be incurred by appellees, not the District. 


Nevertheless, conditions which are beyond or in addition to the 
requirements of a statute are not ipso facto invalid. On the contrary, 
they are enforceable as valid common law obligations. 43 Am. Jur. 
(Public Works and Contracts) Section 146, p. 887. This point is ade- 
quately discussed in Clapsop County Ex Rel. Hilderbrand v. Feldschau, 
101 Or. 369, 199 P. 953, 18 A.L.R. 1229, wherein it was held that a 
condition in a highway contractor's bond requiring the payment of "all 
just debts, dues and demands incurred in the performance of such work" 
is valid and enforceable as a common law obligation, although the 
statute of Oregon regarding bonds is narrower in scope. See also cases 
collected and briefed in the Annotation beginning at p. 1227 in 18 A.L.R. 
in Support of this proposition. 


It is not contended by appellant, however, that absent the language 
employed in Article 8 designating the Clerk of the Municipal Court as 
agent for service of process, it could have availed itself of this process 
provision. Appellant merely maintains that by virtue of this Article, 
Walter F. Bramhall, as the present Clerk, became agent for service of 
process for appellees for all claims and actions arising out of or per- 
taining to the District's contract with appellees. Appellant's claim 
clearly pertains to that contract, and it would follow, therefore, that 
service upon Mr. Bramhall as agent for process in this instance was 

















available to appellants. 


2. Walter F. Bramhall, as Clerk of the Municipal Court for the 
District of Columbia, was the duly authorized agent of appellees 


for service of process upon them in this instance. 


It is immaterial that Mr. Bramhall acted for appellees without 
consideration, as the relationship of principal and agent can be created 
although neither party receives consideration. It may result from a 
contract between parties, as in this case, or from a direction from 


one person to another to act on his account. Restatement of the Law of 


Agency, Vol. I, pp. 53-54. The agency relationship between appellees 


and the Clerk of the Municipal Court was created by virtue of Article 

8 of the contract between appellees and the District of Columbia, and the 
extent and scope of the agency are to be determined by the language so 
used in creating it. LeRoy v. Beard 8 How. (U.S.) 451, 12 L. Ed. 1151. 


Respectfully submitted, 


JOHN WATTAWA 
1317 F Street, N. W. 
Washington 4, D. ©. 


CHARLES E. PLEDGER, JR. 
JUSTIN L. EDGERTON 
912 Washington Building 
Washington 5, D. C. 


Attorneys for Appellant 
RANDOLPH C. RICHARDSON ! 
JOHN F. MAHONEY, JR. 


912 Washington Building 
Washington 5, D. C. 


OF COUNSEL 
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STATEMENT OF QUESTIONS PRESENTED 
In the opinion of appellees the questions are: 


1. Whether valid service of process may be made upon 
partners, all of whom are non-residents, engaged in the 
practice of consulting enginecring, by serving process in 
this District upon a person engaged by them to gather 
information with respect to prospective engineering work, 
which person is neither an officer, a managing or general 
agent, nor authorized by appointment or by law to receive 
service of process. 


2. Whether jurisdiction may be obtained over members 
of a partnership, all of whom are non-residents, by serving 
process upon the Clerk of the Municipal Court for the 
District of Columbia at the instance of a stranger to a 
contract between the partners and the District of Columbia 
which appoints the Clerk the agent for the partners for 
the purpose of receiving service of all notices and processes 
issued by any court of the District of Columbia as well as 
service of all pleadings and other papers relating to any 
action or legal proceeding arising out of or pertaining to 
the contract or work required or performed thereunder 
when such appointment is for the purpose of enabling the 
District of Columbia to file suit or take other action against 
the members of the partnership. 
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Statutes and Rules Involved 
Summary of Argument 
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Service of Process upon Non-Resident Members 
of a Non-Resident Partnership can be Validly 
Effected only by Personal Service Upon them 
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Service of Process upon the Clerk of the Municipal 
Court was Equally Ineffective 
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IN THE 


United States Court of Appeals 


For tHE District or CoLumBia Circuit 


—————___ 


No. 13,791 


—_ 


Kenny Construction Company, Inc., a corporation, 
Appellant, 


Vv. 


HerscHeL H. AuwEn, Er au., Appellees. 





Appeal From the United States District Court for the 
District of Columbia 





BRIEF FOR APPELLEES 





COUNTERSTATEMENT OF THE CASE 


On September 7, 1950 appellees, six members of a part- 
nership, engaged in the practice of consulting engineering 
(Jt. App. 13-14) entered into a contract with the District 
of Columbia to furnish certain engineering and architec- 
tural studies and services in connection with design and 
construction of a contemplated highway facility known as 
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the East Capitol Extension—19th Street to Stoddard 
Place. (Jt. App. 18-25) Appellees’ contract required that 
they engage acceptable architects of national reputation to 
make certain traffic studies, prepare studies of engineering 
economics of the proposed work together with studies of 
preliminary design, geometric plans and design criteria, 
architectural treatment and details. The architects were 
required to appear before various Governmental agencies 
to justify the plans and to continue their development of 
plans until an acceptable design had been evolved. (Jt. 
App. 19-20) 


Appellees were also required to prepare plans and speci- 
fications for foundation borings and investigations for the 
structure; to secure bids for that work; to supervise the 
work under the contract for the borings to be made by the 
District of Columbia; to make necessary determinations, 
soil analysis and consultations in connection therewith, 
furnishing the District with documents showing the results 
of such operation. (Jt. App. 21) 


The appellees agreed to prepare complete detailed con- 
tract plans, specifications, estimates and working drawings 
with architectural details for the structures including re- 
taining walls and other construction incident to the road- 
ways required by the plans. (Jt. App. 22) 


The contract between the District and appellees required 
appellees to secure insurance to remain in force until the 
completion of the work or termination of the contract 
protecting and indemnifying the District in connection 
with the activities of appellees and its employees including 
public liability insurance and property damage insurance. 
This requirement is contained in Article 6 of the contract. 
(Jt. App. 22) Article 7 of the contract contained an 
indemnification agreement whereby appellees agreed to 
hold and save harmless the District from liability of any 
kind in connection with the work to be performed under 
the contract and arising out of any act or omission of 
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appellees, their employees or agents or persons employed 
by them to perform any of the work required under the 
agreement. (Jt. App. 23) 


Articles 6 and 7, providing for insurance and indemnifi- 
cation to the District of Columbia are followed by Article 
8 of the contract in which appellees irrevocably designate 
the Clerk of the Municipal Court as their true and lawful 
attorney for the purpose of receiving service of notices 
and processes issued by any court in the District as well 
as service of all pleadings and other papers relating to 
any action or legal proceedings arising out of or pertaining 
to the contract which they had entered into or the work 
required or performed thereunder. (Jt. App. 23-24) 


Appellees were required to start work under the contract 
within ten calendar days after receipt of notice to proceed, 
to complete the first phases of the work within four months 
after such notice, to complete the second phase within four 
months after receiving notice from the District of the 
approval by it of one of the plans developed and finally 
to complete and check final contract plans and specifications 
not later than two months after written notice of approval 
by the District of preliminary detailed contract plans. 
After such approval the appellees were to furnish the Dis- 
trict 100 completed copies of the specifications within two 
weeks. (Jt. App. 24-25) 


Four years later, about November 1, 1954, the District 
of Columbia entered into a contract with appellant, Kenny 
Construction Company, for the performance of the work 
required for the construction of the new roadways and 
pavements along the course of the East Capitol Street 
extension. (Jt. App. 2) The Kenny Construction Com- 
pany undertook the performance of this work and by April 
i, 1955 had excavated earth in certain portions of the site 
to a depth of approximately 50 feet. (Jt. App. 3) A 
neighboring property owner, Greenway, Inc., alleging that 
its adjacent buildings had become weakened and cracked 
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a@s a consequence of the performance of the contract, 
brought suit against Kenny and the District of Columbia 
claiming $500,000 damages. Greenway’s complaint alleged 
that the District of Columbia and its Commissioners abused 
their discretion and acted negligently and carelessly in 
adopting a plan to excavate to this depth near Greenway’s 
buildings and that the plan was inherently dangerous and 
exposed its buildings and occupants to danger. (Jt. App. 
3-5) It was also claimed that the supporting earth would 
be disturbed by the driving and installing of piles and 
shoring with a consequent subsidance in soil and vibration. 


In addition Greenway claimed that Kenny Construction 
Company had carelessly and negligently conducted the 
excavation operation without adequate and proper use of 
shoring and without the use of proper and adequate piling 
and by careless and reckless installation of piling together 
with the creation of excessive vibration. (Jt. App. 4) 


Kenny Construction Company answered Greenway’s 
complaint alleging, among other things, that the injury 
was caused by the negligence of the District of Columbia 
in stopping certain of the work at a critical time when 
the continuance of the work would have alleviated or less- 
ened Greenway’s losses and damages. Kenny also alleged 
that the damage was caused by the negligence of the 
District in excavating a utility trench in the vicinity and 
in failing to properly refill and compact the trench. It 
also claimed that the damage resulted from the refusal 
of the District of Columbia to permit it to modify the plans 
and specifications so as to locate the sewer servicing the 
area involved. (Jt. App. 8-9) 


The answer of the District of Columbia, on the other 
hand, denied that the plan was inherently dangerous. The 
District alleged that the injury resulted solely from the 
negligence of Kenny Construction Company or from the 
joint negligence of that company and some or all of its 
subcontractors. (Jt. App. 10) 
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The District of Columbia by cross-claim against Kenny, 
the contractor, alleged that the latter had agreed to safe- 
guard all abutting property, to repair and restore any 
damage caused during the prosecution of the work and to 
furnish bond to the District for the faithful performance 
of the contract as well as to indemnify the District for 
all claims for damages to persons or property caused by 
acts or omissions on the part of the contractor during the 
prosecution of the work. The District alleged that the 
damage resulted solely from the acts or omissions of the 
contractor and that it was entitled to recover the amount 
of any judgment obtained by the plaintiff, Greenway, 
against it from the contractor, Kenny Construction Com- 
pany. (Jt. App. 11-12) 


The contractor, Kenny Construction Company, filed a 
third-party complaint against these appellees (Jt. App. 
7-8) in which it alleged that any losses or damage sustained 
by Greenway were caused by faulty and defective plans 
and specifications prepared and submitted by appellees. 


Kenny then procured process to be issued directed to 
appellees and caused service of that process to be made 
upon Mason G. Armstrong, as an agent of appellees. (Jt. 
App. 34-35) The record discloses that the appellees are all 
non-residents of the District of Columbia, five of them being 
residents of Maryland and one a resident of Florida, their 
principal place of business being at 1106 North Charles 
Street, Baltimore. (Jt. App. 13-14) It also shows that 
Armstrong was engaged by the appellees for the purpose 
of furnishing them information and keeping them advised 
as to prospective work, particularly that proposed by 
the Federal Government, which might involve the use and 
requirement of engineering services such as those furnished 
by appellees in the course of their professional activity; 
that Armstrong had never been authorized to obligate ap- 
pellees in connection with matters involved in their practice 
nor had he ever represented appellees in negotiation for 
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engineering work or had he been authorized to do so. (Jt. 
App. 13-14) Armstrong was engaged by other persons 
for similar purposes during the same period of time. Arm- 
strong furnished appellees such information as he thought 
would be of interest to them and for which service he 
received monthly compensation. Armstrong did not con- 
sider himself an employee of appellees and appellees exer- 
cised no supervision or direction over him in his gathering 
of information. (Jt. App. 14-15) 


Appellees moved to quash that service of process on 
them including with their motion a motion to dismiss the 
complaint and for a more definite statement. (Jt. App. 
12-13) While that motion was pending, appellant procured 
the issuance of a second set of summonses directed to 
appellees and caused them to be served upon Walter F. 
Bramhall, Clerk of the Municipal Court of the District of 
Columbia. (Jt. App. 32-34) Upon receipt of the sum- 
monses and copies of the third-party complaint, Mr. Bram- 
hall mailed them to appellees by registered mail. (Jt. 
App. 15-16) Appellees moved to quash the second group 
of summonses and included in that motion a similar motion 
to dismiss and for a more definite statement. (Jt. App. 
16-17) 


The record discloses that Mr. Bramhall had never, at any 
time, received any communication or authorization from 
any of the appellees or from the District of Columbia to 
accept service of process in their behalf. (Jt. App. 37) 
The standard form of contract which appears as Article 8 
of the contract between appellees and the District of 
Columbia, (Jt. App. 23-24) was adopted on the recom- 
mendation of Corporation Counsel Keech contained in a 
report dated December 23, 1942. (Jt. App. 29-31) That 
report discloses that the District of Columbia had been 
confronted by instances in which it was necessary that the 
contractor be made a party to a suit. This could not be 
accomplished unless process were served within the Dis- 
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trict of Columbia. Where the contractor was a non- 
resident or absent, he could not be brought in. It was 
pointed out that there were other cases in which the 
District would be in a better position if it were able to assert 
its rights affirmatively against the contractor rather than 
waiting until the contractor might determine to sue the 
District (if at all) and then set up a counterclaim. In 
order that it might be possible for the District to initiate 
legal proceedings for the adjudication of its rights at such 
time as might be determined to be most advantageous to 
the District, the Corporation Counsel recommended the 
inclusion of a standard form of article which appears as 
Article 8 in the contract between appellees and the District. 
(Jt. App. 23-24) 


The recommendation of the Corporation Counsel and 
the article proposed by him provided for the appointment 
of the Clerk of the United States District Court for the 
District of Columbia as the agent of the contractor for 
service of process. 


On June 23, 1943, the Board of Commissioners wrote 
to the Chief Judge of the Municipal Court advising that 
the District Court considered the matter of such service 
of process to be one which should be for administration by 
the Municipal Court of the District of Columbia rather 
than by the District Court. (Jt. App. 26-29) Accordingly, 
it was proposed that the Clerk of the Municipal Court 
act as such process agent and it was requested that the 
Municipal Court acquiesce in this proposal. That court 
was assured that no cost would be entailed upon the Clerk 
in acting as such process agent and that the District or 
any other person proposing to invoke the provision would 
be obliged to provide necessary postage and registry fee. 
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STATUTES AND RULES INVOLVED 
Rule 81(e) of the Rules of Civil Procedure provides: 


‘‘(e) Law Applicable. Whenever in these rules the 
law of the state in which the district court is held is 
made applicable, the law applied in the District of 
Columbia governs proceedings in the United States 
District Court for the District of Columbia. When 
the word ‘state’ is used, it includes, if appropriate, the 
District of Columbia. When the term ‘statute of the 
United States’ is used, it includes, so far as concerns 
proceedings in the United States District Court for 
the District of Columbia, any Act of Congress locally 
applicable to and in force in the District of Columbia. 
When the law of a state is referred to, the word ‘law’ 
includes the statutes of that state and the state judicial 
decisions construing them.”’ 


Rules 4(d)(3) and 17(b) are set forth at pages 4 and 5 
of the brief of the appellant. Pertinent portions of the 
District of Columbia Code referred to herein are printed 
in the appendix of this brief. 


SUMMARY OF ARGUMENT 


The adoption of the Federal Rules did not change the 
law of this District with respect to service of process 
upon members of a partnership. Effective service upon 
members of a partnership may be made only by personal 
service of process upon them within the jurisdiction of the 
court, absent special circumstances which are not present 
in this ease. An action for contribution between tort fea- 
sors is a common law cause of action. The authorization to 
bring in alleged joint tort feasors as third parties defend- 
ant is not a substantive federal right but a procedural 
device permitted by the Federal Rules. 


The contract for engineering services entered into be- 
tween the members of the partnership and the District of 
Columbia contains extensive provisions for the indemnifi- 
cation of the District of Columbia from loss or cost which 
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it might incur in connection with the contract and the 
performance of the work required under it. The members 
of the partnership agreed by the terms of the contract to 
indemnify the District of Columbia against such casualties 
and in order that those provisions might be enforced by 
the District of Columbia, the contract provisions include 
the appointment of the Clerk of the Municipal Court as 
process agent for the members of the partnership. That 
appointment does not authorize service of process upon 
the Clerk by other parties who are strangers to the contract. 
It enures to the benefit of the District of Columbia alone. 


ARGUMENT 


Service of Process Upon Non-Resident Members of a Non-Resi- 
dent Partnership Can Be Validly Effected Only by Personal 
Service Upon Them Within the Jurisdiction 


The appellees are six partners who are engaged in the 
professional practice of engineering. They are alleged to 
have drawn, prepared and submitted the plans and specifi- 


cations for the work which was ultimately undertaken by 
the appellant, Kenny Construction Company, under its 
contract with the District of Columbia. The contract be- 
tween appellees, the engineers, and the District of Columbia 
was entered into under date of September 7, 1950. The 
contract of appellants for the performance of the work 
was made about November 1, 1954. Five of the six appel- 
lees are residents of Maryland; the sixth is a resident 
of Florida. (Jt. App. 13-14) Their practice is conducted 
from their office at 1106 North Charles Street, Baltimore, 
Maryland. 


Appellees engaged Mason G. Armstrong for the purpose 
of furnishing them information and keeping them advised 
as to the prospective work, particularly that proposed by 
the Federal Government, which might involve the use and 
requirement of engineering services such as those furnished 
by appellees in the course of their professional activity. 
Armstrong was also engaged at the same time by other 
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persons to furnish them similar information. (Jt. App. 
14) Armstrong had never obligated appellees in any way 
nor had he ever been authorized to obligate them in con- 
nection with matters involved in their practice. He has 
never represented the appellees in negotiations for engi- 
neering work nor has he been authorized to do so. (Jt. 
App. 14) Armstrong gathered such information as he 
thought might be of interest to appellees, wholly inde- 
pendently of their supervision or direction. Armstrong 
was engaged in the business of furnishing such information 
to various persons and organizations in different parts of 
the United States. (Jt. App. 14-15) Armstrong did not 
consider himself an employee of the appellees but consid- 
ered appellees his clients. The latter paid him monthly 
compensation for his services. It was upon Armstrong 
that appellants caused service of process to be made. (Jt. 
App. 15) Armstrong was neither a partner, an officer, a 
managing or general agent, nor an agent authorized by 
appointment or by law to receive service of process for 
appellees. (Jt. App. 13) 


Service of process upon non-resident partners may not 
be effected upon an agent in the District of Columbia who 
is not himself a partner. It is the common law rule in the 
District of Columbia that a suit against a partnership can- 
not be maintained in its firm name but must be brought in 
the names of its partners. Service of process must be made 
upon them individually. That rule was not changed by 
the adoption of the Federal Rules. That proposition was 
settled by this Court in Fennell v. Bache, 74 U.S. App. 
D.C. 247, 123 F. 2d 905. 


In Fennell v. Bache plaintiff had brought a suit for 
malicious arrest against Jules F. Bache and others trading 
as J. S. Bache & Company. The partners in that case 
were residents of the State of New York and had their 
principal place of business in New York City. However, 
they maintained a branch office in a Washington hotel in 
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the charge of a resident manager who was not a partner. 
Process was served upon the resident manager of the 
partnership. It was contended that the Federal Rules 
had changed the pre-existing law in this District with 
reference to local causes of action arising in common law. 
In opposition to this contention it was asserted: 


‘©* * * that the rules have not changed the modes 
of bringing suit against and securing service upon 
partners which existed prior to their effective date. 
Until then the common law rule prevailed in the 
District of Columbia and suit against a partnership 
could not be maintained in the firm name, but had to 
be brought in the names of the partners, with service 
of process upon them individually. Matson v. Macku- 
bin, 1932, 61 App. D.C. 102, 57 F.2d 941. The Trial 
Court’s order necessarily determined that the common 
law procedure has not been changed by the Federal 
Rules. We have to determine whether this decision 
was right.’’ (74 U.S. App. D.C. 248, 123 F.2d 906) 


After consideration of Rule 4 (d)(3), Rule 17(b) (Appel- 
lant’s Brief, pp. 45) and Rule 81(e) this Court, speaking 
through Judge Rutledge, said: 


““It follows that the Federal Rules were not intended 
to change the pre-existing law of the District in refer- 
ence to the capacity of partnerships and unincorporated 
associations to sue and be sued in the District Court 
in reference to local causes of action arising at common 
law. We do not decide whether the same rule is 
applicable when a suit involves a cause of action aris- 
ing under an Act of Congress only locally applicable 
within the District, since that question is not presented 
by the facts.’’ (74 U.S. App. D.C. 250, 123 F.2d 908) 


The claims advanced in this case are causes of action 
arising under the common law as recognized by decisions 
of this Court. George’s Radio, Inc. v. Capital Transit 
Company, 75 U.S. App. D.C. 187, 126 F.2d 219, Knell v. 
Feltman, 85 U.S. App. D.C. 22, 174 F.2d 662, Yellow Cab 
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Company v. Janson, 86 U.S. App. D.C. 38, 179 F.2d 54, 
Yellon Cab v. Dreslin, 86 U.S. App. D.C. 327, 181 F.2d 626. 


Appellant appears to contend that the right to bring in 
third-party defendants under the Federal Rules is a sub- 
stantive federal right and on that theory endeavors to 
distinguish this case from Fennell v. Bache, supra. Appel- 
lant cites Mayflower Hotel Stockholders’ Protective Com- 
mittee v. Mayflower Hotel Corporation, 73 F. Supp. 722 and 
Emerson v. National Cylinder Gas Co., 131 F. Supp. 299 
in support of this contention. But nothing in those cases 
gives any support to the proposition for which appellant 
contends nor can any other cases be found which aid this 
argument. Obviously, the permissive right to bring a 
third-party into a particular cause of action rather than 
to sue the same third-party upon the same cause of action 
in a separate proceeding, involves no more than the plainest 
kind of procedural mechanics. No new substantive right 
is created; no new or other hability is raised. 


The decision of Fennell v. Bache, supra was based upon 
this Court’s earlier decision in Matson v. Mackubin, 61 
U.S. App. D.C. 102, 57 F.2d 941. In the Mackubin case the 
action was brought against a partnership engaged in the 
business of buying and selling stocks. The partnership 
was located in Baltimore but conducted a branch office in 
the District of Columbia. Service was made upon the 
manager of the partnership. This Court, holding that no 
valid judgment could be rendered against members of a 
partnership without service upon them (citing In re Gross- 
mayer, Petitioner, 177 U.S. 48) said: 


‘‘There is no local statute in force in the District 
of Columbia authorizing such a service as was here at- 
tempted. Section 1537 (D.C. Code) (D.C. Code 1929, 
T.24 Par. 373), provides that, in actions against for- 
eign corporations doing business in the District, all 
process may be served on the agent of such corporation 
or person conducting its business, and such service 
shall be effectual to ‘bring the corporation before the 








13 


court. That section, however, does not apply to part- 
nerships, nor is such a provision to be found elsewhere 
in the Code.’’ (61 U.S. App. D.C. 103, 51 F.2d 942) 


The record in the present case shows clearly that Arm- 
strong was not a ‘‘managing’’ or other agent upon whom 
service of process could be made pursuant to Rule 4(d) (3) 
(Appellant’s Brief, p. 4) of the Federal Rules. Nor does 
the law of this District authorize service of process in 
common law actions upon other than members of non- 
resident partnerships. 


Service of Process Upon the Clerk of the Municipal Court Was 
Equally Ineffective 


Subsequent to the first service of process upon Arm- 
strong, and while a motion to quash that service was pend- 
ing, appellant issued process a second time and caused it 
to be served upon the Clerk of the Municipal Court. 


The contract between the District and the appellees 
provided for the engineering, preparation of contract plans, 
specifications and documents for the work, the performance 
of which by the appellant, Kenny Construction Company, 
gave rise to the damages claimed. Article 7 of the appel- 
lees’ contract provided that the appellees should indemnify 
the District of Columbia, its officers, agents, servants and 
employees from liability of any kind or nature in con- 
nection with the work to be performed under their contract 
arising out of any act or omission of the appellees or their 
employees or agents, including independent contractors 
engaged by them. (Jt. App. 23) That this provision enures 
solely to the benefit of the District of Columbia is beyond 
question. It is immediately followed by Article 8, a pro- 
vision for the appointment of an attorney for the service 
of process. (Jt. App. 23) Clearly the requirement for 
the appointment of the attorney represents the furnishing 
of the necessary means whereby the indemnification provi- 
sion could be made effective if that should become neces- 
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sary. The two provisions, read together as they neces- 
sarily must be, indicate the plainest kind of intention that 
the appointment of the process agent was to be an imple- 
ment of the indemnification provision. 


Article 8 of the contract (Jt. App. 23-24) is the provision 
which authorizes the Clerk of the Municipal Court for the 
District of Columbia to act as attorney for the appellees 
for the purpose of receiving service of notices and proc- 
esses as well as pleadings and other papers relating to 
any legal proceedings arising out of or pertaining to the 
contract or the work required to be performed thereunder 
at the instance of the District of Columbia. The author- 
ization to receive such process was for the benefit of the 
District of Columbia aione. It was not an authorization 
to be availed of by the public at large. The delegation was 
lodged in the hands of the contracting party for its sole use. 


Article 8 of the contract is as follows: 


‘¢Article 8. Appointment of attorney: 


a. Each of the partners constituting Consultant does 
hereby irrevocably designate and appoint the Clerk 
of the Municipal Court for the District of Columbia 
and his successors in office as the true and lawful 
attorney for each and all of the said partners 
for the purpose of receiving service of all notices 
and processes issued by any court in the District 
of Columbia, as well as service of all pleadings 
and other papers, in relating to any action or legal 
proceedings arising out of or pertaining to this 
contract or the work required or performed 
hereunder. 


b. Each of the partners constituting the said Con- 
sultant expressly agrees that the validity of any 
service upon the said Clerk as herein authorized 
shall not be affected either by the fact that any 
of the said partners was personally within the 
District of Columbia and otherwise subject to 
personal service at the time of such service upon 
the said Clerk or by the fact that the Consultant 
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or any of the said partners failed to receive a 
copy of such process, notice, pleadings or other 
paper so served upon the said Clerk provided the 
said Clerk shall have deposited in the United States 
mail, registered and postage prepaid, a copy of 
such process, notice, pleading or other paper ad- 
dressed to the Consultant or to any of the part- 
ners constituting the said partnership engaging 
in the professional practice of engineering as ‘J. 
EK. Greiner Company’, at the address stated in 
this agreement.”’ 


Furthermore the official records of the District of Colum- 
bia disclose the precise purpose for which the terms of 
Article 8 were inserted in the contract. The recommenda- 
tion of Corporation Counsel Keech explains in some detail 
the awkward position in which the District of Columbia 
found itself when it desired to sue upon contracts of non- 
resident contractors at a point of time subsequent to their 
removal from the jurisdiction. (Jt. App. 29-31) The 
Corporation Counsel concluded that ‘‘in order that it 
might be possible for the District to initiate legal pro- 
ceedings for an adjudication of its rights at such time as 
may be determined advantageous to the District’? a new 
article (the text of what is Article 8 of the present contract) 
be inserted in all District of Columbia contracts. 


Some contention is made by appellant that a letter from 
Commissioner Young to the Chief Judge of the Municipal 
Court, requesting that the Clerk of that Court act as process 
agent for contractors rather than the Clerk of the United 
States District Court, for reasons explained in the letter, 
should effect a different result. The statement upon which 
appellant relies is merely a sweeping assurance by Com- 
missioner Young that the Clerk of the Court would be put 
to no out-of-pocket expense for postage and registry 
charges should he become agent under the proposed stand- 
ard form of Contract Provisions. It will be observed that 
the letter was designed to persuade the Municipal Court 
to give its assistance to the plan after it had been rejected 
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by the District Court. (Jt. App. 26-29) It may be assumed 
that the language of the last paragraph of the letter was 
designed to forestall any objection by the Municipal Court 
that some enthusiastic litigant would probably endeavor 
to avail himself of this provision as appellant in this case 
has done. This comment by Commissioner Young can have 
no real significance in face of the analysis and recommenda- 
tion made by the Corporation Counsel and the plain provi- 
sions of the contract from which no such intention of the 
parties can be drawn. 


It is also to be noted in this case that the District of 
Columbia and the appellees are in agreement that the latter 
are free from any liability in connection with the contract. 
The answer of the District of Columbia charges in its 
Fourth and Fifth Defenses that the Kenny Construction 
Company is solely responsible for the claim of the original 
plaintiff, Greenway. (Jt. App. 10) It would be an absurd 
result if the contract between these parties, the appellees 
and the District of Columbia, could be a vehicle whereby a 
stranger to the instrument could invoke its terms as a 
medium for attaching liability where the contracting parties 
are in agreement that no such liability exists. 


There are numerous instances in which members of the 
public are authorized to avail themselves of the benefits 
of contract provisions entered into by the District of 
Columbia. Those instances arise out of statutory enact- 
ment by which members of the public are expressly em- 
powered to avail themselves of the provisions of particular 
contracts. There is no such statutory authorization in 
the present case nor is there the slightest reason why either 
of the parties to this contract should have been intended to 
expose one of them to suit by a remote claimant. This 
is borne out by the phrasing of the contract which obvi- 
ously contemplates claims by the District of Columbia in 
connection with possible breaches of the contract. 
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Title 1, D.C. Code, Sec. 804 authorizes members of the 
public to bring suit upon bonds taken by the District of 
Columbia in connection with contracts for the construction 
of public buildings (App., infra 21) That section directs 
the taking of such bonds by the District and provides that 
they shall be conditioned for payment to persons furnishing 
labor and material to the public work, in connection with 
which the bond is taken. That section further expressly 
provides that persons having such claims are ‘‘authorized 
to bring suit in the name of the District of Columbia in the 
District Court of the United States for the District of 
Columbia * * * for his or their use or benefit, * * *.” 


Title 7, D.C. Code, Sec. 603 relating to contracts for 
the paving of highways, streets and bridges, requires that 
a bond be taken by the Commissioners conditioned that the 
contractor shall make prompt payment to persons supply- 
ing labor and material furnished in the prosecution of the 
work. (App., infra 21) Here again, the claimant is expressly 
authorized to bring suit by legislation conformable to the 
requirement of Title 1, Sec. 804 above discussed. 


By Title 45 of the D.C. Code, Sec. 1405, the District of 
Columbia is required to take a bond from each person 
granted a license to conduct, a real estate brokerage or sales 
business. (App., infra 22) That statute provides that the 
bond shall be conditioned upon the applicant’s conducting 
himself in accordance with the requirements of the chapter 
and authorizes ‘‘any person aggrieved thereby * * * to bring 
suit against the surety on said bond either alone or jointly 
with the principal thereon,* * *.’’ 


Under the provisions of the Code governing the issuance 
of licenses to plumbers (Title 2, D.C. Code, Sec. 1404) the 
Commissioners are authorized to require, as a condition 
of the granting of such license, that the applicant file a bond 
conditioned upon the faithful performance of all of his 
work in compliance with the plumbing regulations and 
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holding harmless the District of Columbia from the conse- 
quence of any and all acts or such licensee during the 
period covered by the bond. (App., infra 22) This section, 
unlike the provisions of the Code above cited, contains no 
authorization for suit upon such bond by members of the 
public. Bolten v. Clark, 125 A. 2d 60 (Municipal Court of 
Appeals for the District of Columbia) holds that members 
of the public have no standing to avail themselves of the 
provisions or the protection of that bond. This conclusion 
was reached in that case in spite of the fact that subsequent 
enabling legislation, Title 1, D.C. Code, Sec. 244(b), had 
authorized the District of Columbia to take other and 
different bonds from plumbers upon which members of the 
public were authorized to bring suit. The bond which had 
been taken by the District of Columbia in the Bolten case 
had been taken under the authority of the earlier statute 
(Title 2, Sec. 1404). The Commissioners had never exer- 
cised the statutory authority granted them by Title 1, 
Sec. 244 (b). The decision of Bolten v. Clark demonstrates 
the well established principle that the general public may 
not bring suits upon contracts of the Government without 
express authorization from the legislature. 


In the case at bar the third-party plaintiff seeks to bring 
an action on the basis of one of the mutual promises 
contained in the contract between these appellees and 
the District of Columbia. That provision of the contract 
and the promises which it contains are a part of the con- 
sideration moving from the appellees to the other contract- 
ing party, the District of Columbia. By no stretch of the 
imagination can it be supposed that it was the intention 
of the appellees to make a promise or to give consideration 
to the public at large so as to authorize suits by members 
of the public. 


In passing it should be noted that Title 1, D.C. Code, 
Sec. 801, (App., infra 22) forbids the Commissioners to 
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make any contract other than such contracts and obligations 
as are provided for in the Code and approved by the 
Congress. There is no provision in the Code authorizing 
the public to maintain suit on the basis of contract provi- 
sions such as that found in this contract. 


Furthermore, agency to accept service of process, that 
of attorney-in-fact, like any other agency, must be estab- 
lished. The relationship must arise by agreement between 
the principal and the agent. It is only by agreement that 
the relationship can be established. The burden of proving 
the agreement rests upon the party who asserts its exist- 
ence. Swift v. White Oak Coal Company, 44 App. D.C. 
139, Mack v. American Surety & Trust Company, 89 App. 
D.C. 324, 191 F. 2d 775. Under the contract involved in 
this case, the third party defendants agreed that they 
might be sued by the District of Columbia in connection 
with matters arising out of the contract or pertaining to 
it or the work required or performed by them thereunder. 
The District of Columbia was given the implement whereby 
this promise could be made effective, i.e. the appointment 
in the contract authorizing service upon the Clerk of the 
Municipal Court. Beyond this the contract did not go 
nor did the authorization to accept service extend beyond 
those cases in which the District might be the claimant. 
The District of Columbia has never made claim upon the 
contract nor has the implement of authority which is in 
its possession ever been lodged with the Clerk of the 
Municipal Court either by the District of Columbia or by 
the appellees. (Jt. App. 37) 


The contract was drawn by the District of Columbia. 
(Jt. App. 17-18) It is axiomatic that the instrument will 
be construed against its draftsmen. If the instrument were 
open for interpretation, its construction must favor the 
appellees. Caldron v. Atlas S.S. Co., 170 U.S. 272, Amerv- 
can Surety Co. v. Pauley, 170 U.S. 133. 
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CONCLUSION 


It is well settled law in this jurisdiction that non-resident 
members of a non-resident partnership cannot be subjected 
to the jurisdiction of the Courts of this District by the 
service of process upon an agent or employee. It was for 
the benefit of the District of Columbia alone that a power 
of appointment running to the Clerk of the Municipal 
Court was inserted in the contract between appellees and 
the District. The effort of the appellant to use this appoint- 
ment as a vehicle for obtaining jurisdiction over appellees 
is equally futile. It is submitted that the decision of the 
court below is correct and should be affirmed. 


Respectfully, 


ALEXANDER M. Heron 
707 Munsey Building 
Washington 4, D. C. 


H. Mason Wetcz 
Investment Building 
Washington 5, D.C. 


Attorneys for Appellees, 
Herschel H. Allen, et al. 
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APPENDIX 
Titte 1, District of Columbia Code, 1951 Edition, Sec. 804 


Bond of Contractors, Laborers, Materialmen—right to Sue, 
Intervene—Surety—Liability—Limitations—Notice. 


‘‘Any person or persons entering into a formal contract 
with the District of Columbia for the construction of any 
public building, or the prosecution and completion of any 
public work, or for the alteration and/or repairs, including 
painting and decorating, upon any public building or public 
work, shall be required, before commencing such work, to 
execute the usual penal bond in an amount not less than the 
contract price, with good and sufficient sureties, with the 
additional obligation that such contractor or contractors 
shall promptly make payments to all persons supplying 
him or them with labor and materials in the prosecution 
of the work provided for in such contract; * * *.’ 


‘¢* * * the person or persons supplying the contractor 
with labor and materials shall, * * * have a right of action, 
and shall be, and are hereby, authorized to bring suit in 
the name of the District of Columbia in the District Court 
of the United States for the District of Columbia * * * 
against said contractor and his sureties * * *.’’ 


Tirte 7, D.C. Code, 1951 Edition, Sec. 603 


Pavement to be of best known materials—Bond of Con- 
tractors—Liability for Repairs. 


‘“‘No pavement shall be accepted nor any pavement laid 
except that of the best material of its kind known for that 
purpose, laid in the most substantial manner; and good 
and sufficient bonds to the District of Columbia shall be 
required (except when otherwise provided in Sec. 1-805) 
from the contractors in a penal sum of not less than 
twenty-five percentum of the amount of the contract with 
sureties or a surety company to be approved by the Com- 
missioners of the District of Columbia guaranteeing * * * 
that the contractor shall promptly make payments to all 
persons supplying them labor and materials in the prose- 
cution of the work provided for in such contract; * * *.’’ 
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TirLe 45, D.C. Code, 1951 Edition, Sec. 1405 


Application for License—Requirements—Location of busi- 
ness—Members—Individual Broker’s and Real Estate 
Salesman’s license—Bond—Form, conditions. 


‘¢* * * Every application for license shall be accompanied 
by a bond in the sum of $2,500 in the case of a broker 
and $1,000 in the case of a salesman, running to the District 
of Columbia executed by a surety company duly authorized 





to do business in the District of Columbia: * * *. Said ‘ 
bond shall be in form approved by the Commission and 
conditioned that the applicant shall conduct himself and ‘ 


his business in accordance with the requirements of this 
chapter; and for his failure so to do any person aggrieved 
thereby shall have, in addition to his right of action against i 
the principal thereof, a right to bring suit against the 
surety on said bond either alone or jointly with the prin- 





cipal thereon * * *.”’ ‘ 

Trrte 2, D.C. Code, 1951 Edition, Sec. 1404 

Bond. 3 
‘<The said Commissioners and their successors are au- . 

thorized and empowered to requiré every person licensed | 

to practice the business of plumbing and gas fitting in the . 


District of Columbia, before engaging in the said business, 
to file a bond in such amount not exceeding the sum of 
$2,000 and with such number of sureties as the said Com- 
missioners shall determine, conditioned upon the faithful 
performance of all work in compliance with the plumbing 
regulations, and that the District of Columbia shall be 
kept harmless from the consequence of any and all acts 
of the said licensee during the period covered by the said 
bond.”’ 


Pe Seer oe 


Tirte 1, D.C. Code, 1951 Edition, Sec. 801 
Limitation on Right of Commissioners to Contract. 





‘‘The Commissioners, in the exercise of their duties, 
powers, and authority, shall make no contract, nor incur 
any obligation other than such contracts and obligations 
as are hereinafter provided for and shall be approved by 
Congress.”’ 
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